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PART I—THEORETICAL BEGINNINGS 


In the past fifty years of American administrative law 
there is probably no more significant development than 
the persistent and progressive readjustment of its concepts 
and procedure to changing ideas of American executive 
power. Not all of the readjustment can be accounted for 
by shifts in legal doctrine. Impetus and support for the 
readjustment have also been supplied by the theory and 
practice of public administration. In the United States 
doctrinal writing in administrative law and in public 
administration have always been interlocked. Systematic 
study in these two fields began simultaneously in the clos- 
ing years of the nineteenth century and ever since then re- 
search in the one has been related to research in the other. 
A contemporary development like the proposed General 
Executive Management Act of 1949* is a concrete illus- 


* Author, various articles on the subdelegation of administrative authority ; 
co-author with Ashley Sellers of studies of regulatory procedure in the De- 
partment of Agriculture. Associate Professor, Public Law and Public Admin- 
istration, Wayne University. 

1S. 942, 8lst Cong., Ist Sess., Feb. 14, 1949. Of particular relevance is 
Title I, Part 1, which is reproduced below: 

“TITLE I—THE PRESIDENT AND THE EXECUTIVE POWER 
OF THE UNITED STATES 

“PART 1—THE EXECUTIVE POWER 

‘— OF THE PRESIDENT AND EXECUTIVE AGEN- 
cI 
SEC. 101. (a) It is the purpose of this section to set forth the general 

principles that should govern the execution of the Executive power of 
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tration of the inter-relationship of administrative law and 
public administration, and for both it is at once the tomb- 


the United States. It is not intended that the provisions of this section 
shall be self-executing, but that they shall serve as specific authority 
authorizing the President from time to time by Executive orders, direc- 
tives, and statements of policy, to organize, or make suitable provision 
for the organization of, the management of the various functions of the 
executive branch of the Government so as to achieve the centralized 
responsibility of the Executive that is provided for in the Constitution, as 
well as centralized political responsibility, in accordance with the principles 
hereinafter set forth, except that this section shall not be construed as 
granting authority to transfer functions that are in or under a principal 
executive agency, as defined in section 102, to any other principal executive 
agency, or to abolish functions. 

“(b) The President is the head of the executive branch of the Govern- 
ment and is responsible for the faithful execution of the whole of the 
executive power of the United States, including the faithful execution of 
the laws enacted by Congress, as provided in article II of the Constitution. 

“(c) The executive agencies of the Government exist in order to enable 
the responsibility of the President, as set forth in article II of the Consti- 
tution, to be discharged efficiently. Such executive agencies are classifiable, 
as hereinafter provided, as principal executive agencies and subordinate 
executive agencies. All such executive agencies, and the heads thereof, 
are merely representatives of and acting for the President; and whenever 
any function is vested by law in any such agency or in the head thereof, 
such function is so vested merely for convenience. Such function should 
be treated as a function actually vested in the President and being exer- 
cised by the executive agency concerned, or the head thereof, pursuant to 
authority so to do derived from delegations by the President. In connection 
with the exercise of any such function, the executive agency and the head 
thereof is (unless the function be quasi-judicial in nature) at all times 
subject, in respect of all matters relating to its exercise (including the 
time, manner, and extent of its exercise), to the direction and control of 
the President. In the case of subordinate executive agencies and the heads 
thereof, whenever any function is vested by law in any such agency or 
the head thereof, such function is, as hereinbefore provided, so vested 
merely for convenience, and is (unless it be quasi-judicial in nature) at 
all times subject, in respect of all matters relating to its exercise (including 
the time, manner, and extent of its exercise), to the direction and control 
not only of the President but also of the head of the principal executive 
agency in which such subordinate executive agency exists or of which it is 
an organizational unit. 


CLASSIFICATION OF EXECUTIVE AGENCIES 


“SEC. 102. (a) For the purposes of this Act, the principal executive 
agencies are— 

“(1) the ‘executive departments’ 

“(2) the agencies set forth in section 120 of this Act as being units 
of the Executive Office of the President 

“(3) the Federal Works Agency, the Federal Security Agency, and 
the Housing and Home Finance Agency 

“(4) Government corporations which are not instrumentalities of an 
executive department or of another principal executive agency 

“(5) miscellaneous independent agencies that are not in, or organiza- 
tional units of, any other executive agency. 


“(b) For the purposes of this Act, subordinate executive agencies are 
those boards, bureaus, divisions, administrations, agencies, authorities, serv- 
ices, units, and other establishments in the executive branch of the Govern- 


ment that are in, or organizational units of, one or more of the principal 
executive agencies.” 
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stone of the earlier ideas of executive power and the key- 
stone of the contemporary theoretical structure. The dis- 
tinction between administrative power and executive 
power, a distinction which once had the stature of a first 
principle, is today on the verge of obliteration, and ready 
and waiting to replace it is the concept of the unity of the 
executive power. 


Early Theories of Executive and Administrative Power 


The main contours of the concept of the unity of the 
executive power as it has developed in relation to the 
national administration are delineated in the early liter- 
ature on administrative law, particularly in the writings 
of Freund and Wyman. However, these pioneer analyses 
concentrated not on the constitutional aspects of the ad- 
ministrative powers of the President, but on the signifi- 
cance for executive power of a hierarchically organized 
system of administration. Constitutional interpretation 
was to strive to secure for the President a control over ad- 
ministration that would exhibit the attributes set forth by 
Freund and Wyman as characteristic in a fully integrated 
administrative hierarchy—unity, through the subordina- 
tion of the officers constituting the administration; central 
direction of the exercise of official powers; discretionary 
authority and the complete integration of official discre- 
tion; and the actual or symbolic vesting of all authority 
in the head of the administration, whose status as chief 
executive was coordinate with that of the legislature.’ 

Freund regarded the presence or absence of an admin- 
istrative hierarchy culminating in a chief executive who 
possessed powers of central control, direction and review 
as an index of the prevailing concept of executive power. 
Measured by this index, and looking at the situation as it 


2Freund, The Law of the Administration in America (1894) 9 Pot. Scr. Q. 
403, 406-410; Wyman, THe PRINCIPLES OF THE ADMINISTRATIVE LAw Gov- 
ERNING THE RELATIONS oF Pustic Orricers (1903), especially chapters 7 and 8. 
Professor Wyman divided administrative law into “internal” and “external” 
branches, and assigned to “internal administrative law” the realm of “the 
relationships of the officers in the administration to each other and to the 
administration itself.” (Ch. 1, “The Law of the Administration”). 
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existed in the American states at the turn of the century, 
it seemed to Freund that American and European con- 
ceptions of executive power were widely divergent.* Both 
Freund and Wyman cogently demonstrated the organic 
interconnection between an administration organized on 
hierarchical principles and effective executive power. 
Wyman’s exploration of the nature of administrative con- 
trol operating through a highly integrated administrative 
organization emphasized that “an administration which is 
centralized in its organization will always prove to be 
centralized in its action. It cannot work out otherwise.” 
With all authority regarded as lodged in the head of the 
administration, hierarchically organized administration 
proceeded by the superior official devolving authority 
upon the subordinate; and though it was normally the 
subordinate who acted under a delegation, all action was 
viewed as if it had in fact proceeded from the responsible 
superior official in the hierarchy. Central executive di- 


rection supplied order and unity in the performance of 
official duties." Wyman made it amply clear that under 


3 Freund, supra note 2, 9 Por. Scr. Q. 410. 

“Thus we arrive at the fundamental principles of our administrative 
system; no executive power without express statutory authority—the prin- 
ciple of enumeration; minute regulation of nearly all executive functions, 
so that they become mere ministerial acts—the principle of specialization; 
and specific delegation of these functions to separate officers—the principle 
of diffusion of executive power. In contrast to these we find in Europe 
executive powers independent of statute, discretionary powers of action and 
control vested in superior officers, and the concentration of the administra- 
tive powers of the government through the hierarchical organization of the 
executive departments.” 

4 Wyman, op. cit. supra note 2, p. 233. 

5“A consistent account of centralized administration can be made if it is 
said that every act of every officer is done under some other officer and every 
act of that officer under some other officer and so up from the many officers 
at the bottom to the one officer at the top. This is the hierarchy in a centralized 
administration which results from the systematic organization. And this is the 
process of administration in a centralized administration. At the top the 
powers of the chief should be regarded as all discretionary; at the bottom 
the duties of the officers should be regarded as all ministerial; in the grades 
between these the officer will have ministerial duties in relation to his superior 
and discretionary powers in his relations to his inferiors. It is by the 
interaction of these powers and duties that administration goes on.” (Jd. at 
pp. 219-220). 

Wyman’s analysis led him to a number of penetrating conclusions that have 
since been made commonplace by the findings of a later generation of special- 
ists in administrative law and public administration—that “An administration 
is a hierarchy” (p. 194); that “It is only by division (of labor) that adminis- 
tration is possible” (p. 199); and that “In most matters of administration 
. . . delegation must be the rule of action.” (p. 207). 
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such conditions it was the totality of officers engaged in 
the execution of the law that was significant rather than 
the single administrative officer acting in isolation. 

Both Freund and Wyman perceived that in the fed- 
eral government the trend had been to an integrated ad- 
ministrative system, Freund remarking that “a vigorous 
and timely [Presidential] use of the [removal] power 
over the official personnel gradually and insensibly es- 
tablished a concentration of the control of administrative 
functions,” ° and Wyman that President Jackson’s per- 
emptory dismissal of Duane from the office of Secretary 
of the Treasury was “worth a hundred cases from the law 
reports.” * But it remained for Goodnow to give Ameri- 
can administrative law its first systematic analysis of the 
constitutional relationship of the President, as the recog- 
nized executive authority, to the national administration. 

Goodnow’s pioneering scholarship ranged over the 
double fields of administrative law and public adminis- 
tration. Not since his day has legal theory regarding the 
President’s administrative powers been separated from 
the theory of public administration.* Goodnow isolated 
and philosophized about the function of “Administra- 
tion” as a distinct and recognizable activity of govern- 
ment. Administration, to him, was the realm of the pro- 
fessional, the scientist and the neutral technician, in the 
affairs of government, and he set it apart from “Politics” 
in the sense that while the latter had “to do with policies 
or expressions of the state will” administration had to do 
with their execution.’ Politics, in Goodnow’s use of the 

6 Freund, supra note 2, 9 Por. Scr. Q. 408. 

7 Wyman, op. cit. supra note 2, p. 233. 

8It is worth noting that with the flourishing of the concept of the unity 
of the executive power has come the repudiation (or reinterpretation) of 
Goodnow’s germinal distinction between politics and administration. See Key, 
“Politics and Administration” in White (ed), THe Furure or GovERNMENT 
IN THE Unitep States (1942). 

®The full exposition of “The Function of Administration” is found in 
Goodnow, PoLitics AND ADMINISTRATION (1900), Ch. 4. Its essential elements 


are repeated in Goodnow’s later work, THE PRINCIPLES OF THE ADMINISTRATIVE 
Law oF THE United States (1905), Book I, Ch. 1. 

“The fact is, then, that there is a large part of administration which is 

unconnected with politics, which should therefore be relieved very largely, 

if not altogether, from the control of political bodies. It is unconnected 
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term, included “those distinctly executive officers to 
whom is entrusted the general execution of the law.” * 
He recognized only a limited subordination of adminis- 
tration to the control of politics, only “what is necessary 
to produce harmony between the making and enforce- 
ment of law.”** In Goodnow’s scheme of thought, there- 
fore, administrative authority was a logical category dis- 
tinct and separate from executive authority, although in 
terms of specific institutional arrangements administra- 
tive officers were properly subordinated to executive offi- 
cers to ensure that the machinery of administration be re- 
sponsive to popular will.” 

Goodnow’s analysis of the constitutional position of the 
President in the national administrative system was the 
correlative of his scheme of thought in public administra- 
tion. Drawing upon theories of the content of executive 
power that had been developed by French writers, Good- 
now asserted that it was composed of two distinct cate- 
gories of power—the political and the administrative. 


The realm of power assigned to the executive authority 
within a government depended upon which of these two 
categories was uppermost in the minds of the constitution 
makers. Insisting that the office of the Governor had 
been the model for the Presidency, Goodnow maintained 
that notwithstanding the vesting of “the executive power” 
in the President the prevailing conception of that power 


with politics because it embraces fields of semi-scientific, quasi-judicial 
and quasi-business or commercial activity—work which has little if any 
influence on the expression of the true state will. For the most advan- 
tageous discharge of this branch function of administration there should 
be organized a force of governmental agents absolutely free from the 
influence of politics. Such a force should be free from the influence of 
politics because of the fact that their mission is the exercise of foresight 
and discretion, the pursuit of truth, the gathering of information, the 
maintenance of a strictly impartial attitude toward the individuals with 
whom they have dealings, and the provision of the most efficient possible 
administrative organization.” Potitics AND ADMINISTRATION. p. 85. 
10 Jd. at p. 86. 
11 Goodnow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
States (1905), p. 8. 
12 Jd. at p. 7 et seq. The subordination of administration to politics did not 
mean the complete isolation of those entrusted with the execution of the law 
from the making or enactment of law. 
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at the time of the framing of the Constitution was in terms 
of the category of “political or governmental” power 
only.” A variety of constitutional arguments were mar- 
shalled by Goodnow in support of his unqualified conclu- 
sion that the Framers of the Constitution did not mean by 
Article II of the instrument to establish the President as 
the chief of the federal administration.* 

Such was Goodnow’s view of the historically authori- 
tative and constitutionally intended relationship of the 
President to the national administration. But as a mat- 
ter of executive practice the President had assumed the 
role of administrative chief. Above all else Goodnow 
attributed it to the decision of the first Congress that the 
power of removal belonged to the President as a part of 
his specific grants of executive power. Two additional 
causes were the legislative practice of enacting statutes 
which imposed administrative duties directly upon the 
President, and judicial recognition of a Presidential dis- 
cretion in law enforcement arising out of his constitution- 
al obligation pertaining to the faithful execution of the 
laws. The result, so far as the federal government was 
concerned, was an executive power which, in Goodnow’s 
language, 

. embraces both the powers of which it may in theory be 
composed, and the chief executive authority is at the same time 
the political and the administrative chief of the government, and 
has under his direction and control the actions of all the officers 
of the national government.*® 

Goodnow had sketched the ground plan for an admin- 
istrative edifice that was to be depicted in detail by W. F. 
Willoughby. Goodnow’s ideas as to the design of execu- 
tive power intended by the Constitution were incorpor- 
ated into Willoughby’s carefully elaborated blueprint of 
Presidential authority and responsibility for federal ad- 


13 Goodnow, CoMPARATIVE ADMINISTRATIVE Law (1893), Vol. I, Book II, 
Ch. 1 and 2. The entire analysis is repeated by Goodnow in his later study, 
op. cit. supra note 11, Book II, Ch. 1 and 2. 

14 Infra, pp. 294-298, Where they are examined in detail. 
ow, op. cit. supra note 13, pp. 69-70. 


15 
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ministration."* Willoughby’s contribution was two-fold. 
His writings contain the first systematic and comprehen- 
sive reconciliation of the emerging doctrines of Presi- 
dential administration with governing constitutional 
principles as then understood and accepted. Secondly, 
he achieved a complete integration of legal theories of the 
administrative powers of the President with concrete pro- 
posals for administrative organization and procedure, 
coupling administrative law and public administration as 
we know it today in a visible and indissoluble relation- 
ship. The two had always gone hand in hand, though 
their interdependence had never been so manifest prior 
to Willoughby. 

The distinction between executive and administrative 
powers, first encountered in the writings of Goodnow, was 
accepted as a first principle by Willoughby. Indeed, the 
entire conceptual scheme whereby Presidential adminis- 
tration was reconciled with the theory of separation of 
powers and related constitutional doctrines was made to 
turn on this principle. Willoughby also accepted, and for 
reasons that had been persuasive to Goodnow, the conclu- 
sion that the Framers of the Constitution “had no concep- 
tion of the function of administration as one of the distinct 
powers of government.” ** For Willoughby also the Con- 
stitution was silent as regards administrative power, and 
this despite the use of the term “‘executive” in the Article 
dealing with the authority of the President. No direct 
constitutional grant could account for the administrative 
headship possessed by the President for, wrote Willough- 
by, it was “a mistake” to think “that the framers of the 
constitution employed the term executive as including 
what are now known as administrative powers and that it 


16 Willoughby, W. F.: An INTRODUCTION To THE STUDY OF THE GOVERN- 
MENT OF MopERN States (1919); revised and published as THe GovERNMENT 
OF Mopern States (1936); PrincipLes oF Pustic ADMINISTRATION (1927) ; 
TuHeE SciENcE oF Pustic ADMINISTRATION, in Essays IN POoLiTIcAL SCIENCE 
in Honor or W. W: WittoucHsy (1937); Willoughby and Rogers, An 
INTRODUCTION TO THE PROBLEM OF GOVERNMENT (1921). 

17 Willoughby, AN INTRODUCTION To THE STUDY OF THE GOVERNMENT OF 
Mopern States (1919), p. 250. 
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was their intention that the President should be the head 
of the administration.” * 

Willoughby persistently maintained throughout the 
years that it was in Congress rather than the President 
that the Constitution vested primary administrative pow- 
er, that is, the ultimate power to direct, supervise and 
control the function of “administering the law as declared 
by the legislative and interpreted by the judicial branches 
of the government.” ** He did not contend, however, 
that Congress had been made the exclusive repository of 
administrative power. The Constitution directed that the 
President be responsible for the faithful execution of the 
laws and Willoughby conceded that the President also 
possessed a very real control over administration by vir- 
tue of Constitutional powers of appointment and removal 
with respect to official personnel. In his opinion, admin- 
istrative power was “fairly evenly” divided between the 
legislative and executive branches of the government.” 


What had been constitutionally granted to the President 
in full and undivided measure was “executive power,” 
that is, “the function of representing the government as a 
whole, and of seeing that all of its laws are complied with 


9) 21 


by its several parts. 

The President had in truth achieved the “status and 
powers of an administrator-in-chief,” but he had not done 
so by “virtue of any inherent powers as chief executive, 
but merely because the legislative branch . . . has, as a 
matter of policy, made of this officer one to serve in this 
capacity.” While all parties were agreed that the Pres- 
ident should be made chief administrator, and Willough- 


18 Td. at p. 251. 

19 Jd. at 232. And see, especially, Chapter 2 in Princrptes oF Pusric Ap- 
MINISTRATION (1927). 

20 Id. at p. 259. To Congress, “the entire authority to determine what work 
shall be undertaken, the plant and organization and personnel that shall be 
made use of and the procedure that shall be employed.” To the President, 
selection and removal of the administrative personnel and, in consequence,” 
a large power of direction and control over the manner in which they carry 
out the orders given by Congress.” 

21 Jd. at pp. 232, 348-349. 

22 Jd. at p. 351. 
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by’s special contribution was an impressive array of ingen- 
ious organization concepts for enhancing the effectiveness 
of the President as the head of the national administra- 
tion, still, at bottom, it was only a matter of “expediency” 
that Congress delegated large powers of administrative 
direction and control to the President.” And at all times 
the legal relationship between the President and Congress 
in the exercise of the delegated powers was that of a sub- 
ordinate agent acting subject to the orders and control of 
a legislative superior.” 

The theory of Willoughby was completely in harmony 
with what he took to be the accepted and fundamental 
principles of American constitutional law. The separa- 
tion of powers was accounted for by the vesting of execu- 
tive power in the President and legislative power in Con- 
gress. The theory of equal and coordinate departments 
was maintained by the independence of the President in 
the exercise of his political and discretionary executive 
authority. Checks and balances were preserved by the 
division of administrative power between the President 
and Congress. The subordination of administration to 
legislation meant the rejection of a theory of an inherent 
administrative power in the executive and the subjection 
of the President to institutional controls when exercising 
delegated administrative power. 


The Early Constitutional Background 


Against the background of constitutional theory and 
governmental practice of the post Civil War period, 
which had left the executive department “the most crip- 
pled, confined, and limited in its practical use . . . of the 
power really conferred on it,’* the conception of presi- 
dential power as including the supervision and direction 
of an integrated, hierarchical administrative system cul- 


23 Jd. at pp. 387-388. 

24 Tbid. 

ase LECTURES ON THE CONSTITUTION OF THE Unitep States (1891), 
p. 4 


if Ff fF * 3 =| or 


on 


Th 
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minating in the office of the President was a liberating one. 
But behind the constitutional law and history brought to- 
gether by Goodnow to support the doctrines he advanced 
was only a limited, albeit important, social end with re- 
spect to administration and presidential power. He did 
not assign to the President the heroic role in the formula- 
tion and execution of public policy, foreign and domestic, 
that is now asserted to be an inseparable constitutional 
attribute of that office.** At the turn of the century tradi- 
tions of presidential headship and leadership were newly 
emerging, but Goodnow did not conceive of the adminis- 
trative process as essentially the medium for the unre- 
strained implementation of the political power and dis- 
cretion of the President. He spoke of administration 
within the logic of efficiency and he had in mind the 
efficiency of a hierarchically organized administration 
staffed by professionally qualified officials. He meant 
not only the isolation of “the administrative side of the 
executive power” from the control of politics,” but also 
an integrated system of organization and control condu- 
cive to “harmony and uniformity in administrative action, 
efficiency in the administrative services, and uprightness 
and competency in administrative officers.” 

With this framework in mind, we can turn to a de- 
tailed scrutiny of the law of executive and administrative 
power that Goodnow and Willoughby brought to Amer- 
ican administrative law. The path of American adminis- 
trative law has since taken many a different turn, the 
newer routes following revised conceptions of executive 
power and the role of administration. Behind the logic 
of reinterpretation have been policy considerations and 
considerations of social advantage different from those 
that first pointed the way, though these have never been 
completely repudiated. 


26 See particularly, Brownlow, THE PRESIDENT AND THE PRESIDENCY (1949), 
Ch. 3 “What We Expect the President to Do.” 

27 Goodnow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
States (1905), p. 53. 

28 Id. at p. 373. 
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1. The vesting clause of Article II. 


The Constitution’s grant of “the executive power” to 
the President was interpreted as not vesting that officer 
with any authority not specifically enumerated as among 
his powers by the other sections of Article II.” Such a 
restrictive interpretation was congenial to a constitutional 
history which took the office of the Governor as the pro- 
totype of the office of the President. And it was com- 
patible with the theory of a constitution of enumerated 
powers to treat the executive as possessing only those 
powers which the Constitution expressly or by necessary 
implication vested in the executive. State courts had so 
interpreted the grant of “executive power” in state con- 
stitutions, regarding the enumeration of specific powers 
“as a limitation and definition of the general grant to the 
executive of the executive power.” * A contrary view 
of the executive power of the President had been advo- 
cated by Alexander Hamilton,” but neither Goodnow 
nor Willoughby deemed it worthy of notice. 


2. The “Decision of 1789” and the removal power. 


The decision of the first Congress that the President 
possessed the power of removal, even of appointments 
made by and with the advice and consent of the Senate, 
was accepted by both Goodnow and Willoughby as a cor- 
rect and authoritative interpretation of the Constitution. 
But neither writer entered into a detailed and meticulous 
examination of the debates on the location of the removal 
power. Goodnow was content to say that “it was finally 
decided by a very small majority that the power of re- 
moval was a part of the executive power and therefore 
belonged to the President.” *” Since Goodnow did not 


29 Supra, p. 291. 

30 Goodnow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
States (1905), pp. 39, 73-74. “The American Conception of Executive Pow- 
er” was spelled out at length by Goodnow in his Principles or CoNsTITU- 
TIONAL GOVERNMENT (1916) Ch. 8. 

31 “Pacificus,” No. 1, June 29, 1793. THe Works or ALEXANDER HAMILTON 
(Lodge ed. 1885) Vol. 4, p. 135. 
32 Goodnow, op. cit. supra note 13, Vol. I, p. 65. 
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regard the vesting clause of Article II as a grant of 
power, he was not saying that the concept of executive 
power as such included the distinctly administrative pow- 
er of removal. He meant only that the enumerated pow- 
ers of the President as chief executive impliedly included 
the power of removal.” 

Willoughby’s estimate of the Decision of 1789 was that 
“the chief consideration leading to the adoption of this 
position was that this power was essential to the proper 
discharge by the President of his constitutional duty of 
seeing that the law was properly enforced.” ** Since 
Willoughby did not regard this constitutional duty as in- 
cluded within the scope of the general grant of executive 
power,” the Decision of 1789 did not upset his concep- 
tual scheme whereby the Constitution was interpreted as 
having separated and distinguished “executive” from 
“administrative” power. He was, of course, quite cog- 
nizant of the pragmatic consequences for administration 
of Presidential possession of the power of removal,” but 
he refused to concede that the removal power thereby 
gave the President an unlimited control over administra- 


33 Td. at pp. 63-64. 

“The President had the political power and one administrative power, 
viz., the power of appointment. Beyond the power of appointment he 
had so far as the express provisions of the constitution were concerned, no 
control over the administration at all.” 

34 Willoughby, op. cit. supra note 17, p. 255. 

35 Td. at pp. 254-255. 

Many years later Willoughby wrote the following about the Myers case: 
‘Much the most important feature of this decision, from the present stand- 
point, is that this denial to Congress of the right to restrict the President’s 
removal power is based primarily upon the position that such power is inher- 
ently an executive one and that its untrammeled possession by the President 
is essential if he is properly to discharge the constitutional duty imposed upon 
him of ‘seeing that the laws be faithfully executed.’” The Government of 
Modern States (1936), p. 253. 

36 Jd. at p. 257. 


“. . . it must be evident that the officer possessing this power, not only 
shares in the responsibility for the proper conduct of the administration of 
affairs but is in a position where he can direct and control the manner in 
which the administrative power shall be exercised. Not only can he, in 
choosing persons for appointment, make a selection of those who have 
opinions conforming to his own, but he can thereafter control their action 
by removing from office those who refuse to carry out his will. Whatever 
may be his lack of legal authority, actual power is thus possessed by him 
to direct how affairs shall be conducted. This is a power which the 
President has not hesitated to exercise.” 
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tive officers in their performance of their duties. Presi- 
dential discretion was controlling only in so far as it did 
not conflict with applicable provisions of law as declared 
by the legislature and interpreted by the courts. The 
function of the President, as chief administrator, was 
primarily that of a superior law enforcement officer.” 


3. The departments of Foreign Affairs, War and Treas- 
ury. 

The variant provisions of the legislation of the first 
Congress establishing the Departments of Foreign Af- 
fairs, War and Treasury—the latter made subject to Con- 
gressional direction and supervision and the other two 
placed under the control of the President—reinforced the 
conclusion of Goodnow and Willoughby that the first 
Congress thought of executive power as including only 
duties of a political character.” Failure to vest the Pres- 
ident with authority to direct the operations of the De- 
partment of Foreign Affairs and War “would have de- 


prived the President of the means of effectively exercising 
the executive powers vested in him by the constitution.” * 
This observation of Willoughby’s was much more than a 
restatement of the theory of Marbury v. Madison® that 


* Id. at pp. 257-258, 351. 


ow, op. cit., supra note 13, Vol. 1, p. 66; Willoughby, InTRopuc- 
py THE STUDY OF THE GOVERNMENT OF MoperN States (1919), pp. 
39 Willoughby, loc. cit. 
401 Cranch 137, 2 L. ed. 60 (U.S. 1803). 


“By the constitution of the United States, the President is invested with 
certain important political powers, in the exercise of which he is to use 
his own discretion, and is accountable only to his country in his political 
character and to his own conscience. To aid him in the performance uf 
these duties, he is authorized to appoint certain officers, who act by his 
authority, and in conformity with his orders. 

“In such cases, their acts are his acts; and whatever opinion may be 
entertained of the manner in which executive discretion may be used, still 
there exists, and can exist, no power to control that discretion. The sub- 
jects are political. They respect the nation, not individual rights, and being 
intrusted to the executive, the decision of the executive is conclusive. The 
application of this remark will be perceived by adverting to the act of 
congress for establishing the department of foreign affairs. This officer, 
as his duties were prescribed by that act, is to conform precisely to the 
will of the President. He is the mere organ by whom that will is commu- 
nicated. The acts of such an officer, as an officer, can never be examinable 
by the courts.” (pp. 165-166.) 
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the Foreign Affairs Department was an agency of the 
President to aid him in the exercise of his political pow- 
ers. Its clear implication was that the exercise of the 
power vested in the President by the Constitution was de- 
pendent upon enabling legislation. The constitutional 
foundation for such a contention had to be the necessary 
and proper clause of the Constitution. So based, the con- 
tention fitted neatly into Willoughby’s view of the prin- 
ciples which governed the general scheme of government 
established by the Constitution.“ In fact, Willoughby 
had a tailor-made argument ready for use, had he chosen 
to avail himself of it, in the constitutional work of John 
Randolph Tucker: 


. . the incidental powers which may be necessary and proper 
to carry into effect the powers vested in the Executive Depart- 
ment by the Constitution are legislative powers, and not execu- 
tive, because the seventeenth clause of the eighth section of the 
first article gives to Congress the power—the legislative power— 
to supply the means necessary and proper for carrying into execu- 
tion the powers vested in the Executive Department. It would 


seem indeed that while the express powers vested in the President 
are not in any degree within the control of the legislative power, 
yet where an executive power needs a co-efficient means for carry- 
ing it into execution, those means are not executive powers at 
all, but are to be supplied by the legislative powers of Congress.*? 


The fact, too, that the Post Office Establishment was 
for some years organized on a basis apparently independ- 
ent of Presidential direction** seemed additional evidence 


41 Supra, p. 293. 

42 Tucker, THE CONSTITUTION OF THE UNITED STATES (1899), Vol. II, p. 694. 
And see the dissenting opinion of Mr. Justice Lamar in In Re Neagle, 135 
U. S. 1, 80-84, 10 Sup. Ct. 658, 34 L. ed. 55 (1890). The constitutional argu- 
ment is all but revived in the Brief for the United States in the case of Currin 
v. Wallace, 306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 (1939). “The power 
conveyed to Congress to make laws necessary and proper to carry into execu- 
tion other powers is an interesting grant. The Congress may make laws for 
carrying into execution what? Its own laws only? No! ‘To make all Laws 
which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other powers vested by this Constitution in the Government 
of the United States, or in any Department or officer thereof.’ . . . Here in 
the language of the Constitution was quite clearly the broadest kind of power 
to choose the means by which all power under the Constitution is to be carried 
into execution.” (Brief, p. 49.) 

43 United States ex rel. Stokes v. Kendall, 26 Fed. Cas. 702, 713-714, No. 
15,517 (C. C. D. C. 1837). “We cannot find a word in the law under which he 
[the postmaster-general] was appointed, or in the various laws respecting the 
post-office establishment, or in the constitution of the United States, which 
intimates any connection between him and the president; or any authority in 

2 
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that Congress did not consider administration as neces- 
sarily subordinate to the President and beyond legislative 
control. Willoughby concluded that “legally . . . the 
heads of departments, and in fact all officers of the gov- 
ernment, are not subject to the direction of the President 
except in so far as Congress has expressly granted to the 
President this power of direction and control.” ** Good- 
now was less doctrinaire, and taking into account Presi- 
dent Jackson’s removal of the Secretary of the Treasury, 
“notwithstanding the semi-independent position in which 
the first Congress attempted to place him,” he thought 
that as a practical matter the President had gained “a 
power of direction over all of the departments regardless 
of the fact whether the law organizing the department 
had made mention of such a power or not.” * 


4. Presidential status. 


The reasoning by which Goodnow and Willoughby 
distinguished between executive and administrative pow- 
ers was utilized to distinguish between the President and 
subordinate administrative officers. The President was 
the executive officer provided for by the Constitution, 
which specified the executive authority vested in the office 
of President and established that office as an independ- 
ent department of government. The President thus stood 
on an entirely different constitutional footing than all 
other officers who might exercise administrative powers. 
These officers occupied positions created by Congress. In- 


the president to prescribe his duties, or to control him in the exercise of his 
official functions. It is true that he is appointed, and therefore may be re- 
moved, by the president. But the president, if he has the power to control him, 
can only do it through his fear of removal. If he should so control him, no 
act done by him under that control, could be thereby justified. The postmaster- 
general, in the exercise of the duties of his office, appears to be legally as inde- 
pendent of the president as the president is of him.” In its second opinion, the 
court was “inclined to think” that the postmaster-general should be considered 
as the head of an executive department. (pp. 753-754). The legislation organ- 
izing the Post Office is traced in Short, THe DEvELOPMENT oF NATIONAL 
ADMINISTRATIVE ORGANIZATION IN THE Unitep States (1923), pp. 177-184. 

44 Willoughby, op. cit., supra note 17, p. 252. And see his essay, “The Sci- 
ence of Public Administration,” in Essays In Potitica, Science IN Honor 
or W. W. WititoucHBy (1937), p. 42 

45 Goodnow, op. cit., supra note 13, Vol. I, p. 69. 
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stead of independence of the legislature, their status was 
one of dependence; and instead of constitutional subordi- 
nation to the President as chief executive, their status was 
subordination only to the extent that Congress by legisla- 
tion placed its agents under the direction of the President. 

By this reasoning, whether the President should be 
chief administrator was not a matter of constitutional im- 
peratives but of legislative policy. To be sure, certain 
of the constitutionally vested executive powers of the 
President permitted him some direction and control over 
the work of administration. But the administrative pow- 
er of the President was essentially a product of legislative 
delegation.“ Either the President personally was dele- 
gated authority to perform specific administrative acts, 
which were executed through subordinates whose actions 
were then subject to his discretionary control, or legis- 
lation creating administrative agencies and prescribing 
their powers made the exercise of these powers subject to 
Presidential supervision and direction.” 

The first legislation to organize the federal administra- 
tive system yielded inferences which were marshalled in 
support of the foregoing constitutional interpretation.“ 


46 The contention is aptly illustrated by the following exchange between 
Chief Justice Ts and Associate Justice Cardozo in Panama Refining Co. 
v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). 

Hughes, C. J. “We are not dealing with action which, appropriately belong- 
ing to the executive province, is not the subject of judicial review, or with the 
presumptions attaching to executive action. To repeat, we are concerned with 
the question of the delegation of legislative power. . . . When the President is 
invested with legislative authority as the delegate of Congress in carrying out 
a declared policy, he necessarily acts under the constitutional restriction ap- 
plicable to such a delegation.” (pp. 432-433). 

Cardozo, J., dissenting. “The President, when acting in the exercise of a 
delegated power, is not a quasi-judicial officer, whose rulings are subject to re- 
view upon certiorari or appeal . . ., or an administrative agency supervised in 
the same way. Officers and bodies such as those may be required by reviewing 
courts to express their decision in formal and explicit findings to the end that 
review may be intelligent. . . . Such is not the position or duty of the Pres- 
ident. He is the Chief Executive of the nation, exercising a power committed 
to him by Congress, and subject, in respect of the formal qualities of his acts, 
any restrictions, if any, accompanying the grant, but not to any others.” (p. 


47 Willoughby, op. cit. supra note 17, pp. 251-253, 351, 387-388; Goodnow, 
op. cit. supra note 13, Vol. I, pp. 71-72 and THe PrincipPLes or THE ADMINIS- 
TRATIVE LAW OF THE UNITED StaTEs (1905), pp. 73-84. 


48 Supra, p. 298. 
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More significant was the support provided by a Senate 
Report of 1881, in which the executive power of the 
President and the authority of departmental officers were 
sharply differentiated : 


The President, and the President alone, is the Constitutional 
executive; he and he alone is the co-ordinate executive branch 
of the government. . . . [there follows a listing of the enumer- 
ated powers of the President]. . . . The departments and their 
principal officers are in no sense sharers of this power. They 
are the creatures of the laws of Congress, exercising only such 
powers and performing only such duties as those laws prescribe. 
. . . The Secretaries were made heads of departments ; they were 
charged by law with certain duties, and invested by law with 
certain powers to be used by them in the administration con- 
fided to them by the laws. They were in no sense ministers 
of the President, his hand, his arm, his irresponsible agent, 
in the execution of his will. There was no relation analogous 
to that of master and servant, or principal and agent. The Pres- 
ident cannot give them dispensation in the performance of duty, 
or relieve them from the penalty of non-performance. He cannot 
be impeached for their delinquency; he cannot be made to an- 
swer before any tribunal for their inefficiency or malversation 
in office; public opinion does not hold him to stricter responsi- 
bility for their official conduct than that of any officer. They are 
the creatures of law and bound to do the bidding of the law.* 


5. Faithful execution of the laws. 


The constitutional requirement that the President 
“shall take care that the laws be faithfully executed” was 
interpreted by Goodnow as freeing the President from 
absolute dependence upon legislation for “powers as to 


9) 50 


administrative details. By direct constitutional grant, 
the President possessed some discretion with respect to 
the execution of the laws enacted by Congress. Goodnow, 
of course, was merely applying the principle of In Re 
Neagle, which interpreted the constitutional duty of the 
President to insure the faithful execution of the laws to 
“include the rights, duties and obligations growing out 


49S. Rept. 837, 46th Cong., 3d Sess., (1881), quoted in Willoughby, Prrn- 
CIPLES OF Pusiic ADMINISTRATION (1927), pp. 11-12. The report recommends 
the enactment of a bill to provide that the principal officer of each of the execu- 
tive departments may occupy a seat on the floor of the Senate and House. 


50 Goodnow, THE PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
States (1905), p. 75. 
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of the Constitution itself.”"* And he was also drawing 
upon the reasoning of United States v. Macdaniel,” 
which sustained administrative actions not bottomed upon 
express statutory provisions. Without detracting from 
the authority of the legislature as “the regulator of the 
administration,” there was a realm of administrative 
action as regards the national government “in which the 
executive authority possesses large discretion.” Just 
how far the President could go in the exercise of this 
constitutional discretion Goodnow did not say, but since 
he denied “that the President has any dispensing power 
by which he may relieve an officer from obeying a posi- 
tive direction of law,” Kendall v. United States** ap- 
peared to mark its outer limits. 

Short of constitutional foundations, Presidential dis- 
cretion was a product of delegations of discretionary 
power by the legislature. And in this sphere of delega- 
tion of power the clause providing for the faithful execu- 
tion of the laws was not construed as a limitation upon the 
legislature’s choice of the recipient of its delegations. 
Thus, while the clause permitted Congress to enact legis- 
lation conferring powers and duties pertaining to admin- 
istration directly upon the President, at the same time 
Congress was free to delegate power to an agency of 
administration other than the President. Under the 
latter circumstance, according to Willoughby, the ad- 
ministrative task of the President was to see to it “that 
the laws are duly executed” (that is, the President would 
have “no other control over the officer than to see that 
he acts honestly, with proper motives; without any power 
to construe the law, and see that executive action conforms 


51 Cited note 42 supra. 

527 Pet. 1,8 L. ed. 587 (U. S. 1833). 

53 Goodnow, op. cit. supra note 27, p. 47. 

54 Td., at p. 81. 

5512 Pet. 524, 9 L. ed. 1181, 10 L. ed. 317 (U.S. 1838). 


56 Goodnow, op. cit. supra note 27, p. 75; Willoughby, op. cit. supra note 17, 
pp. 254-255. 
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to it”) by those officers specifically charged by Congress 
with their enforcement.” 

Such reasoning, when coupled with the asserted dis- 
tinction between powers administrative and executive in 
nature, has its own special implications for the theory of 
separation of powers. Congressional delegations of pow- 
er to the President would be tested by different constitu- 
tional criteria than Congressional delegations to admin- 
istrative agencies of its own creation. That is to say, a 
true question of constitutional separation of powers could 
arise only with respect to the delegation of legislative 
power to the President, whose office was not created by 
Congress, whose enumerated powers were beyond Con- 
gressional control, and who was not responsible to Con- 
gress. Neither Goodnow nor Willoughby spelled out the 
logic of their own position, but it was fully developed by 
the United States in its brief in Currin v. Wallace.” 
There the double contention was advanced that while 
“the Executive was excluded from legislative functions 
beyond those considered necessary in filling in the details 
of legislation and in determining its applicability,” with 
respect to agencies created by Congress 


. there is no precedent in American constitutional law for 
striking down legislation which delegates legislative power to an 
agency created by Congress and controlled by Congress, and 
where the agency exercising the delegated power is completely 
subject to the control of Congress and may at any time be abol- 
ished. Whether delegated to so-called independent establish- 
ments or boards, or whether delegated to members of the Execu- 
tive Department whose officers owe their existence and powers 
to the Congress, these delegations have always been sustained.®° 


6. The separation of powers. 


For Goodnow, the principle of the separation of pow- 
ers reduced itself to the principle of departmental inde- 
pendence. As a practical matter, the principle of the 


57 The parenthetical language is from the oral argument in Kendall v. 
United States, note 55, supra at p. 538. 

58 Willoughby, op. cit. supra note 17, p. 254. 

59 Cited note 42, supra. 

60 Brief for the United States, p. 47. 
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separation of powers did not enlighten one as to the pre- 
cise content of the three powers, and in its concrete appli- 
cation to the affairs of government, divorced from specific 
constitutional provisions alloting particular powers to 
particular departments, it was productive of disagree- 
ment, yielding only inconsistent and conflicting judicial 
opinions. The tri-partite separation of powers as formu- 
lated by Montesquieu was criticized for its misleadingly 
sharp distinction between the judicial and the executive 
powers, since traditionally judicial authorities in Eng- 
land had been delegated administrative responsibilities, 
and particularly for its erroneous merger of the separa- 
tion of powers with the separation of departments.” 

The opinion of Goodnow, in short, was that the prin- 
ciple of the separation of powers, as a rule of law, was 
“not by any means so rigid as it is sometimes regarded.” © 
It did not bar the delegation of legislative rule-making 
power to the executive. The function of legislation was 
to “lay down general rules of conduct” for the adminis- 
tration, leaving the latter free to fill in their details by 
supplementary regulations and apply them to concrete 
cases.“ Delegation of discretionary powers linked the 
power of administrative direction to administrative action 
and was thus the indispensable complement of a hierar- 
chical administrative organization. 


7. The rule-making power. 


Goodnow denied that the President possessed an inde- 
pendent rule-making or ordinance power of any far flung 
dimensions. This was not to deny either the necessity or 
the importance of administrative ordinances, or to under- 


61 Goodnow, op. cit. supra note 27, pp. 24-42. A brief and informative 
statement on the union of administration and the judiciary in England is that 
of E.C.S. Wade in the Appendix to Dicey, THe LAw oF THE CONSTITUTION 
(9th Ed., 1939), pp. 486-487. Separation of powers, as contrasted with separa- 
tion of departments, is effectively dealt with by Cushman, THe INDEPENDENT 
REGULATORY ComMisstons (1941), pp. 440-448. 

62 Jd. at p. 42. “The courts have . . . been guided both by historical tra- 
ditions and considerations of political expediency. ‘ 

63 Jd. at p. 45. In his analysis of the relation of legislation to administration, 
Goodnow drew heavily upon Freund’s essay in 9 Pot. Sct. Q. 403. 
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estimate the extent to which administrative control took 
the form of regulations. But to Goodnow it was the dele- 
gated ordinance power (“a direct delegation by the legis- 
lature of its power of legislation”) that was the most 
important and that accounted for the bulk of administra- 
tive regulations. Executive ordinances, those issued by 
the chief executive pursuant to an independent constitu- 
tional grant of power, were confined within narrow boun- 
daries. These ordinances were of two types, the inde- 
pendent and the supplementary. Initially, Goodnow did 
not think the first of these was to be found in the United 
States. By independent executive ordinances he meant 
regulations whose content was not bounded by statute and 
which were issued “to fill up all those places in the law 
which have not been touched at all by the legislature.” ® 
Later Goodnow recognized that insofar as binding and 
judicially enforceable Army or Navy regulations were 
issued by the President by virtue of his powers as Com- 
mander-in-Chief, there was a limited constitutional basis 
for independent executive ordinances. Supplementary 
ordinances, though issued by the chief executive, were 
tied to enacted legislation, either filling in statutory de- 
tails or establishing the internal processes necessary for 
the execution of the laws. Thus supplementary ordin- 
ances had a double constitutional foundation—the Presi- 
dent’s power to direct the subordinate administrative per- 
sonnel and his obligation to take care that the laws be 
faithfully executed. The power of contingent fact find- 
ing by Presidential proclamation, as exemplified by Field 
v. Clark” and The Brig Aurora,” Goodnow assessed as 
only “akin to that of ordinance.” ® 


64 Goodnow, op. cit. supra note 13, Vol. I, p. 29. 

65 Td. at p. 28. 

66 Goodnow, op. cit. supra note 27, p. 87. 

67 143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892). 

687 Cranch 382, 3 L. ed. 378 (U. S. 1813). 

®° Goodnow, loc. cit. supra n. 66. The analysis of the rule-making power of 
the executive in Goodnow’s second treatise on administrative law shows the 
influence of Fairlie, The Administrative Powers of the President (1903), 2 
Micu. L. Rev. 190. 
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8. The war power and administration. 


In his treatment of the war powers of the President 
and their relation to the constitutional responsibilities of 
the President for administration, Goodnow stopped far 
short of contemporary doctrine. Just as Goodnow sought 
to separate the administrative from the political power of 
the executive, so did he endeavor to separate the admin- 
istrative from the war power of the executive. Goodnow 
confined himself to two observations, both of which were 
based upon the experience of the Civil War. The first 
was that the executive possessed “a latent power of dis- 
cretionary action which is denominated the war power, 
and which is, in times of extraordinary danger, capable 
of great expansion.” ” ‘The second noted that the scope 
of the President’s war powers stood as a “possible excep- 
tion” to the absence of any constitutional grant of author- 
ity to the President to issue ordinances having the quality 
of binding law as regards the conduct of private persons. 
In Goodnow’s own language, 

. in times of war the war power which is generally recog- 
nized as_ belonging to the President is susceptible of very great 
extension and may be construed, indeed in the past has been 
hs le as giving to the President quite an ordinance pow- 

These are fragmentary and inconclusive observations. 
The contrast with the findings of the source upon which 
Goodnow had relied is striking. He had relied upon an 
analysis of constitutional practice during the Civil War 
that had been written by Professor William A. Dun- 
ning.” But he had not actually incorporated into his 
theory of the administrative powers of the President the 
conclusions concerning executive power that Professor 
Dunning thought to be the legacy of the Civil War. Pro- 
fessor Dunning’s brief essay cuts to the very bone of ex- 


70 Goodnow, op. cit. supra note 13, Vol. I, p. 32. 

71 Id. at p. 63. These fragmentary views of the President’s war powers are 
repeated in his later work. 
at The Constitution of the United States in Civil War, (1886), 1 Pot. Sct. Q. 
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ecutive power as we know it today, and we are on famil- 
iar ground when we scan his findings—the concentration 
of governmental power in the executive, the open recog- 
nition of “popular demand” as a legitimate basis for 
executive action, the resort to “general ideas of necessity” 
as a convenient source of executive authority, the appear- 
ance of the principle of “temporary dictatorship” as an 
accepted part of our constitutional system,” absolute ex- 
ecutive discretion as to means in the prosecution of war, 
the merger of the civilian and military powers of the 
President, the breakdown of distinctions between the ex- 
ecutive and legislative functions, and the impotence of 
the judiciary as against the executive. Dunning frankly 
admitted that a new constitution developed out of the 
ruins of the old, and that from the very beginning of the 
Civil War a process of “original construction of the con- 
stitution” was inescapable. Obviously these findings could 
not be reconciled with and incorporated into the system 
of administrative law envisioned by Goodnow. Wartime 
administration and the war power of the President had to 
be treated as an exception and they were so regarded by 
Goodnow. For all practical purposes, he put the admin- 
istrative power of the executive in time of war to one side. 
His principles of administrative law did not cover crisis 
administration. 

Of Willoughby and the administrative powers of the 
President in wartime, only a word need be said. Wil- 
loughby made an intensive study of administration in the 
First World War. He noted that especially in time of 
war did Congress delegate to the President “administra- 
tive powers of the most comprehensive character.” ™ 
Since congressional delegations of power were, for Wil- 
loughby, the most important factor in the attainment by 
the President of the status of chief administrator, the war- 


73 See Rossiter, CoNSTITUTIONAL DicraTorsHIP (1948). 


74 Willoughby, GovERNMENT ORGANIZATION IN WARTIME AND AFTER (1919), 
pp. 5-6. 
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time experience did not alter his thesis that basically the 
administrative powers of the President were a product of 
statute. 


The Kendall Case and Executive Power 


The old and the new with respect to executive power 
and administration are intertwined in the Kendall case.” 
Ever since the decision in Myers v. United States,’* how- 
ever, the logic of the opinions in the ‘Kendall case has 
given way before the reasoning in the constitutional argu- 
ment of the government, which employed the theory of 
the independent and unitary nature of the executive power 
as a two edged sword to cut administration free from 
subordination to the judicial department on the one hand 
and the possibility of unlimited control by the legislature 
on the other. The opinions recognized only a limited 
Presidential power of direction over administrative offi- 
cers. Judicial utterances to this effect, if at all acceptable 
to those whose constitutional theory assigned the removal 
power to the President, could never be accepted without 
qualification. Although Willoughby accepted the opin- 
ions in the Kendall case as having finally fixed the Con- 
stitution to mean that Congress was “‘the primary source 
of administrative power,” for him, as for Goodnow, 
the actual control inherent in the possession of the re- 
moval power remedied whatever the President might 
lack in the way of legal authority to direct the conduct 
of administration.” Goodnow really went a step fur- 
ther. He pointed out that the power of administrative 
direction implicit in the power of removal had been trans- 
formed into the constitutional theory of the inviolable 
unity of the executive power. Attorney General Cushing 
had denied the authority of a department head to perform 


75 United States v. Kendall, 26 Fed. Cas. 702, No. 15,517 (C.C. D.C. 1837), 
aff'd. Kendall v. United States, 12 Pet. 524, 9 L. ed. 1181 (U. S. 1838). 

76 272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 

77 Willoughby, AN INTRODUCTION TO THE STUDY OF THE GOVERNMENT OF 
Mopern Srates (1919), p. 252. 

78 Td. at p. 257; Goodnow, op. cit. supra note 27, pp. 80-82. 
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an official act running counter to the will of the Presi- 
dent, and though Goodnow thought that this was an “ex- 
treme view” he took it as an apt illustration of the point 
he had in mind.” 

Nevertheless, Goodnow by-passed completely the the- 
ory of the independence and unity of the executive power 
argued at length in the Kendall case by two of Presi- 
dent Jackson’s cabinet officers. His own researches had 
brought him to a more limited view of the relation of 
administration to the executive power of the President. 
The Kendall case began with the petition of W. B. Stokes 
and others to the Circuit Court for the District of Colum- 
bia for a writ of mandamus to Amos Kendall, Postmaster 
General, to compel the payment of money claimed to be 
due under an act of Congress of July 2, 1836, which 
recognized their claim for services performed under a 
mail transportation contract duly made with Kendall’s 
predecessor.” The Postmaster General did not appear in 
response to the show cause order. A letter explained his 
non-appearance as due to his doubt whether any federal 
court, and particularly the Circuit Court for the Dis- 
trict, “could constitutionally inquire into the official con- 
duct of the President, or heads of departments, who are 
responsible through the process of impeachment, with the 
view to control them in their ministerial functions.” ™ 
The opinion by Chief Judge Cranch on the petition for 
the writ covered once again the ground traversed in Mar- 
bury v. Madison.” ‘Thus his opinion re-affirmed the dis- 
tinction between the political powers of the President and 
the acts of his executive officers in pursuance of law; it 
re-asserted the constitutional power of any portion of the 
judiciary to inquire into the official conduct of the officers 


78 Jd. at p. 81, citing 7 Op. Atty. Gen. 453, 470 (1855). 

80 See Lee, The Origins of Judicial Control of Federal Executive Action 
(1948). 36 Geo. L. J. 287, in which there is a full review of the history of 
the dispute. 

81 United States v. Kendall, supra note 75, p. 703. The dispute over the 
jurisdiction of the Circuit Court as a court of the District of Columbia is pur- 
posely omitted. 

82 Cited note 40 supra. 
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of the executive branch; it pointed anew to the province 
of the judiciary as the protection and determination of the 
rights of individuals under the laws of the country; and 
it re-emphasized that the obligation of the common law 
courts to see that justice was done, required them to pro- 
vide a remedy for every violation of a “vested legal 
right.” In short, mandamus was the appropriate remedy 
to compel an executive officer to do a ministerial act 
which he was by law commanded to perform; the Circuit 
Court had jurisdiction and power to issue the writ to the 
Postmaster General, and an alternative writ of manda- 
mus was issued. 

Kendall declined obedience to the order of the court. 
His return of the writ contained a root and branch assault 
on the principles of Marbury v. Madison. Quoting 
Jefferson’s acid criticisms of John Marshall’s disposition 
of the case, and citing Jefferson’s effective defense of ex- 
ecutive independence of the judiciary during the trial 
of Aaron Burr, the Postmaster General contended that 
the doctrine of Marbury v. Madison “never was recog- 
nized as law by the executive authority.” In place of 
Marshall’s assertions, the Postmaster General advanced 
Jefferson’s theory that the Constitution intended a system 
of coordinate and independent branches of government.™ 
Specifically, Kendall maintained that the Constitution 
did not vest the judiciary with “authority to control the 
executive department in the exercise of its functions of 
whatsoever character.” * Kendall interpreted the im- 
peachment provisions of the Constitution as a deliberately 
selected alternative to “subjecting executive officers to the 
courts for official offences and delinquences.”* Fur- 
thermore, as a matter of English history, the executive 


83 United States v. Kendall, supra note 75 at p. 720. The contentions pressed 
upon the circuit court by the Postmaster General were more temperately argued 
before the Supreme Court by Francis Scott Key, then United States District 
Attorney for the District of Columbia. 

84 Loc. cit. 

85 Td. at p. 715. 

86 Loc. cit. 
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power originally included the judicial, and although the 
latter was eventually separated and made independent 
of the executive, the judges were nonetheless confined ex- 
clusively to interpretation or exposition of the law, a sep- 
aration of functions which Kendall argued had been con- 
tinued by the Constitution. 

Our judges, after appointment, are independent of the execu- 
tive; but our district attorneys, who manage prosecutions, and 
our marshals, who execute the decisions, orders, and decrees of 
our courts, are not only appointed by the president, but hold their 
offices, from day to day, at his will. They are the instruments by 
which the president “takes care that the laws be faithfully exe- 
cuted,” as expounded by the courts. The sole constitutional func- 


tion of the judges is to expound the laws. It is the function and 
duty of the executive to see them faithfully executed.‘ 


Kendall conceded no basis for any special jurisdiction 
of the courts as regards executive officers acting under a 
statute prescribing their duties in specific detail. He 
denied that the courts could compel the execution of 
duties so prescribed. The distinction between discre- 
tionary and non-discretionary duties of executive officers 
was one not found in the Constitution, and the President’s 
responsibility for the faithful execution of the laws ex- 
tended to all duties that might be imposed by statute on 
executive officers. It was, however, upon the argument 
of the unity of executive power that the Postmaster Gen- 
eral placed his main reliance: 


The executive power is one; one in principle, one in object. 
Its object is the execution of the laws. It is not susceptible of 
subdivisions and nice distinctions as to its duties and responsibil- 
ities. To execute the laws, and all the laws, are its duties; and 
it is responsible for their faithful performance. The practical 
exercise of executive power is more remote in cases which go 
before the judicial tribunals; but it is the same in principle. 

It is the one executive power of the republic, the president of the 
United States, through an officer holding office at his will, which 


87 Jd. at pp. 715-716. “If the laws could be precisely adapted to every case there 
would be no necessity of a judiciary to expound them. The executive authority 
could proceed forthwith to carry them into execution. But most general, and 
some special laws require exposition before they can be understandingly exe- 
cuted. This is the judicial function. It is to declare what the law is and 
apply it to the case. When that is done the proper function of the judge 
ceases, and that of the executive commences.” (p. 716) 
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steps in to execute the law when the judge has declared what it is 
and how it applies to the case. Laws, which require no exposi- 
tion, are executed without the intervention of the judicial power. 
Laws which require exposition are executed after that exposi- 
tion has been given by the judicial power; but in both cases the 
execution is, or should be, according to the constitution, exclu- 
sively the work of the executive. 


So far as regards their execution, no distinction is made by the 
constitution between special acts and general acts; between pri- 
vate acts and public acts. It is the duty of the president to take 
care that all alike “be faithfully executed.” The executive 
is a unity. The framers of the constitution had studied history 
too well to impose on their country a divided executive. The 
executive power was vested in a president. The executive officers 
are his agents, for whom he is held responsible by the people 
whose agent he is. The acts of the executive officers are the acts 
of the president. Constitutionally he is as responsible for them 
as if they were done by himself, though not morally. So far as 
regards the execution of the laws, therefore, no distinction can be 
maintained between acts of the president and those of his subor- 
dinate officers. In law they are all acts of the president. When 
the judiciary attempt to control these acts, they attempt to con- 
trol the executive power, to assume the functions of the presi- 
dent, to make themselves the executive in the last resort, superior 
to the executive created by the constitution, and elected by the 


people.*® 

Consistent with his theories of the unity and independ- 
ence of the executive power, the Postmaster General con- 
tended that the remedies of private persons against the 
official actions of executive officers ran to the President. 
He had the power to oust a “perverse subordinate” from 
office for failure to perform a plain duty imposed upon 
him by law. And if the law was not clear, he had the 
power to refer the matter back to Congress “to make it 
plain by further legislation.” * In short, as part of an 
outlook that viewed the Constitution as having ordained 
a politically responsible administration, the Postmaster 

88 Jd. at pp. 716-717. The Postmaster-General had resurrected the general 
argument in the opinion of Attorney General Rodney to President Jefferson 
on the legality of the mandamus issued to the Collector of the port of Charles- 
ton by Justice Johnson to compel the release of a vessel detained pursuant to 
an order of the Secretary of the Treasury governing the enforcement of the 
Embargo Act of 1807. Gilchrist v. Collector of Charleston, 10 Fed. Cas. 355, 
No. 5,420 (C. C. S. C. 1808); Cummings and McFarland, Feperat Justice 


(1937), pp. 68-70. 
89 Td. at p. 718. 
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General envisioned a system of appeals to the President 
from the acts of subordinate officials. That system of 
appeals never materialized, notwithstanding the recogni- 
tion of the power of administrative direction in the Pres- 
ident.” 

Along with his return of the writ, the Postmaster 
General had enclosed a letter of Attorney General Butler 
containing a full review of the constitutional issue. The 
Attorney General endeavored to reconcile, rather than 
refute, the decision in Marbury v. Madison—the founda- 
tion for the theory of judicial review of the acts of execu- 
tive officers—with his theory of the unity and independ- 
ence of the executive under the Constitution. He conceded, 
therefore, the correctness of Chief Justice Marshall’s 
statements regarding the availability of judicial remedies 
against public officers, including the President, who vio: 
lated individual rights. But the Attorney General point- 
ed out that actions for trespass and for damages were 

against the officer in his individual character, and do not imply 
any power, in the judicial tribunals in which they may be prose- 
cuted, to supervise, and control, in advance the official action 
of the officer.* 
Reasoning of this sort enabled the Attorney General to 
reconcile the availability of a judicial remedy against 
executive officers with the contention that constitutionally 
the courts could not be vested with any supervisory or 
controlling authority over the official actions of employ- 
ees of the executive departments.” 

It was true, of course, that as a matter of historical 
usage the Court of King’s Bench had long issued the writ 
of mandamus as a perogative writ to control the actions 
of public officers. But the Attorney General reasoned that 
because of the historical relationship of the Court of 
King’s Bench to the King a supervisory jurisdiction in 
the issuing tribunal was always an implied condition to 


0 The problem is discussed and the relevant opinions of the Attorneys Gen- 
eral collected in Fairlie, supra, p. 205 and Goodnow, op. cit. supra note 27, p. 91. 

%1 Id. at p. 732 

92 Loc. cit. 
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the use of the writ. Historical practice had been over- 
come by the very principles of the Constitution, which, 
by their rejection of judicial supervision of the executive 
department, prevented the issuance of the writ of manda- 
mus to a subordinate of the President, in whom was vested 
“the whole executive power” and who could, through his 
power of removal, “readily defeat any command which 
the judiciary may address to the executive officer.” ” 
The proof that made the executive power independent 
of the judiciary also made it independent of the legis- 
lature. Nor was the Attorney General reluctant to pur- 
sue his constitutional argument to its logical conclusion. 
He asserted the unqualified independence of the exec- 
utive from the legislative department in the execution of 
the laws. This independence extended not only to the 
legislature acting alone, but also to the legislature acting 
in combination with the judiciary; that is, the legislature 
could not confer upon the courts any power of supervisory 
control over the actions of executive officers. The con- 
trary proposition, so the argument ran, would both de- 
stroy a constitutionally intended unity of administration 
and result in the assumption of non-judicial duties by the 
courts.“ These contentions of the Attorney General as to 
the limits of congressional power to join the courts in 
the administrative process foreshadowed the controversy 
that emerged full blown about a half-century later in 
Interstate Commerce Commission v. Brimson.” As for 


93 Jd. at p. 730. By the reference to “the whole executive power,” the At- 
torney General meant that the vesting clause of Article II was a grant of power. 
Id. at p. 729 and, at greater length, the oral argument in Kendall v. United 
States, supra note 75, pp. 596-599. 

94 Jd. at pp. 732-733, quoting at length from Gilchrist vy. Collector of Charles- 
ton, 10 Fed. Case 355, No. 5,420 (C. C. S. C. 1808). In the oral argument be- 
fore the Supreme Court the Attorney General stressed the importance of Hay- 
burn’s case, 2 Dall. 409, 1 L. ed. 436 (U. S. 1792). Kendall v. United States, 
supra note 75, p. 602. 

95 154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). And see the pro- 
vocative discussions of the respective roles of court and administrative agency 
when they are joined in the enforcement process in Penfield Co. v. Securities 
and Exchange Commission, 330 U. S. 585, 67 Sup. Ct. 918, 91 L. ed. 1117 
(1947); Mine, Mill & Smelter Workers v. Eagle-Picher Co., 325 U. S. 335, 
65 Sup. Ct. 1166, 89 L. ed. 1649 (1945); Endicott Johnson Corp. v. Perkins, 
317 U. S. 501, 63 Sup. Ct. 339, 87 L. ed. 424 (1943). 


3 
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the respective domains of the legislative and executive 
departments, they were defined so as to coincide with 
the functional dichotomy between the enactment of legis- 
lation and its execution. 


It belongs to the legislature to create the executive depart- 
ments, to define their powers and duties, to provide the requisite 
officers, to prescribe their various functions, and to make all 
other legal provisions which may be necessary and proper to reg- 
ulate the action of those departments. But when a law is once 
passed for the government of the executive officer, all that apper- 
tains to its execution falls under the care of the president. It is 
his province to instruct and command the officer; to remove him 
if he acts unfaithfully; and to appoint one in his place who will 
fulfill his duty agreeably to law. No other department of the 
government can exercise this power of removal; the legislature 
cannot do it themselves; nor can they devolve it on the judi- 
ciary; nor can those two departments combined take it from the 
president.*® 


Execution included responsibility for the faithful exe- 
cution of the laws, but the Attorney General conceded 


that the constitutional responsibility did not invest the 
President with “any power to forbid or dispense with the 


execution of an act of congress.” He conceded, fur- 
thermore, that the performance of a “purely ministerial” 
duty by an executive officer could be coerced by manda- 


mus.” 


mean? 


What, then, did the faithful execution of the laws 


What we say is, that where congress pass a law for the guid- 
ance and government of the executive, in matters properly con- 
cerning the executive department, it belongs to the president 
to take care that this law be faithfully executed; and we apply 
to such a case the remark of Gen. Hamilton, in Pacificus, that 
“he who is to execute the laws, must first judge for himself of 
their meaning.” Pacificus, Letter lst. If, therefore, the execu- 
tive be clearly satisfied as to the meaning of such a law, it is his 
bounden duty to see that the subordinate officers of his depart- 
ment conform with fidelity to that meaning; for no other execu- 
tion, however pure the motive from which it springs, is a faith- 
ful execution of the law.*® 


96 United States v. Kendall, supra note 75, pp. 729-730. See President Wil- 
son’s explanation of his veto of the original budget and accounting bill, H. Doc. 
805, 66th Cong., 2d Sess. (1920). 

97 Kendall v. United States, supra note 55, p. 599. The concession, it is true, 
was not made until oral argument before the Supreme Court. 

98 Td. at p. 600. The concession threw out the more extreme argument of the 
Postmaster-General on the point. 

99 Jd, at p. 600. 
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However, in the opinion on the petition for the writ, 
Judge Cranch had distinguished between the executive 
departments and the postoffice establishment, placing the 
latter outside the realm of presidential direction because 
of the absence of specific statutory language authorizing 
the President to prescribe the duties of the Postmaster- 
General and to direct him in their performance. The 
correctness of this conclusion was disputed by the Attor- 
ney General, who traced the course of postoffice legisla- 
tion and presidential practice in dealing with the Post- 
master General to prove that the postoffice had always 
been regarded as on the same footing as the other execu- 
tive departments.” Still, such an argument would prove 
no more than that the Congress had deliberately chosen 
to place the postoffice within the realm of presidential 
supervision. The clear inference was that it was a matter 
of legislative discretion whether or not an administrative 
agency was to operate subject to the direction of the Pres- 
ident. Such an inference was at odds with the conception 
of executive power advocated by the Attorney General 
and he pressed the theory, which reappears in the Myers 
case,” that the relationship of an administrative agency to 
the President was constitutionally determined by the na- 
ture of the duties entrusted to it rather than determined 
by the will of Congress as expressed in the governing leg- 
islation. In the language employed by Attorney General 
Butler: 

The constitution assumes that certain executive departments 
will be created, but does not attempt to enumerate them; nor was 
any enumeration necessary ; because the very nature of the func- 
tions assigned to any particular department, would readily deter- 
mine its true character. The whole business of the post-office 
department, and all the official duties of the postmaster-general 
as its head, are, exclusively, executive; and if the views of the 
constitution, above taken, be correct, then, whatever may be the 
language of the acts of congress respecting the department, there 
exists a most intimate connection between the postmaster-general 


and the president; and the latter has the same control over the 
exercise of his official functions, when not prescribed by law, and 


100 United States v. Kendall, supra note 75, p. 734. 
101 Note 76 supra. 
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is subject to the same obligation of taking care that all his duties 
are faithfully performed, which exist in respect to the other heads 
of departments.’ 

The theme receives further elaboration in the oral 
argument before the Supreme Court. Hamilton’s essays 
on executive power in the Federalist, Madison’s interpre- 
tation of the grant of executive power in the legislative 
debates of 1789 over the power of removal, and executive 
practice beginning with Washington, who was said to 
have habitually directed the heads of departments (even 
the Secretary of the Treasury) in the discharge of their 
duties—all are brought together to support the assertion 
that Presidential responsibility for and control over all 
of the officers of the executive department was not a con- 
stitutional innovation.’ Here was a rich storehouse of 


historical fact awaiting only an hospitable reception by 
the judiciary in an appropriate case. 
In this instance, however, the lengthy and involved 


constitutional argument of Kendall and Butler went for 
naught. To two justices of the Supreme Court—Taney, 
C. J., who dissented, and Associate Justice Thompson, 
who delivered the majority opinion—the extended argu- 
ment on the constitutional powers of the executive was 
quite unnecessary." The latter put behind him all temp- 
tation to inquire in detail into the respective limits of the 
judicial and executive powers. He was content to reject 
a theory of executive power which would make the per- 
formance by executive officers of the duties laid upon 


102 Note 100 supra. 

103 Kendall v. United States, supra note 55, p. 599. 

104 Kendall v. United States, supra note 55, pp. 609, 626. To Thompson, it 
was beyond dispute that “the performance of a mere ministerial act” could be 
enforced by mandamus. For Taney, there was no possible challenge to the 
discretion Congress possessed with respect to the office of Postmaster General. 
“The office of postmaster general is not created by the constitution; nor are 
its powers or duties marked out by that instrument. The office was created by 
act of congress; and wherever congress creates such an office as that of post- 
master general, by law, it may, unquestionably, by law, limit its powers, and 
regulate its proceedings; and may subject it to any supervision or control, exec- 
utive or judicial, which the wisdom of the legislature may deem right. There 
can, therefore, be no question about the constitutional powers of the executive 
or judiciary, in this case.” This is the constitutional ground upon which Justice 
Holmes rested his dissenting opinion in the Myers case. 
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them by statute legally indistinguishable from the exer- 
cise by the President of a discretion derived from the 
Constitution, and thus a discretion beyond the control of 
both the legislature and the judiciary.*” 

It is only in the opinion of the Circuit Court that the 
constitutional argument of the government is met head 
on. Judge Cranch endeavored to meet and refute the 
every assertion of the government. His comprehensive 
opinion is first and last a survey of the constitutional rela- 
tionship of the judicial and executive departments. What 
statements he made concerning the legal inability of the 
President to direct the Postmaster General, even as the 
head of an executive department, in the discharge of his 
duties, in the absence of legislation specially authorizing 
the President to do so, were but an illustrative application 
of the principles which were thought to determine the 
appropriateness of judicial relief against executive ac- 
tion.*” 

Judge Cranch rejected the limited role for the judi- 
ciary that had been marked out for it by President Jack- 
son’s Postmaster and Attorney General. He not only put 
aside as unsatisfactory the principle of political responsi- 
bility for all executive action, asserting instead the prin- 
ciple of judicial protection of individual legal rights as 
expounded in Marbury v. Madison, but he also made a 
forthright statement of the duty of the courts to enforce 
the law upon the executive in an appropriate case.*” 
And this last was obligatory upon the court even though 
the President could defeat the execution of its judgments, 
a stand which comports with the constitutional indepen- 
dence of the judicial department and one to which the 
courts have from time to time adhered." For Judge 


105 Jd. at pp. 609-610, 612-613. 

106 United States v. Kendall, supra note 75, pp. 752-754. 

107 Td. at pp. 747, 750-752. 

108 The most recent occasion was the clash between United States District 
Judge Delbert E. Metzger and Lt. General Robert C. Richardson, Jr., Military 
Governor of Hawaii. Full details and citations are given by McColloch, Now 
It Can Be Told: Judge Metzger and the Military, (1949) 35 A. B. A. J. 365. 
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Cranch, the courts were obligated “not only to expound, 
but to enforce, the law.” *” ‘This theory of the judicial 
function joined the courts with the executive in the law 
enforcement process, even while it subjected the executive 
to certain judicial restraints. As between the executive 
and the judicial departments the situation was one of re- 
ciprocal inter-dependence: 


The executive and judicial departments are not rivals. They 
must unite their functions, or the laws cannot be executed. The 
president is as dependent on the judiciary to enable him to see 
that the laws be faithfully executed, as the judiciary is on him 
to enforce its judgments. The moment a litigation arises, whether 
upon the law or the fact, the power of the president to see that 
the laws be executed in that case, by any other than judicial pro- 
cess, ceases until the litigation is closed by the judgment of the 
court, and the sovereign power commands the proper executive 
officer to execute that judgment. The duty of the president is as 
obligatory to see the laws executed through the instrumentality 
of the judicial tribunals, as it is to see them executed when a 
resort to those tribunals is not necessary. The separation, there- 
fore, of the executive from the judicial power, is not as complete 
as has been supposed. The executive cannot see that the laws 
be executed but in the due forms of law.*?° 


Here is the lineal ancestor of one of the more influential 
principles of contemporary administrative law—the per- 
suasive thesis of the late Chief Justice Stone in the third 
Morgan case that court and administrative agency should 
each leave off regarding the other “as an alien intruder” 
since they were not “wholly independent and unrelated 
instrumentalities of justice.”** Theoretically and prac- 
tically, however, the two cannot mean the same thing. 
One is a thesis of collaboration in law enforcement be- 
tween the judiciary and the executive that is part of a 
legal philosophy in which judicial review as expounded 
by John Marshall is identified with “the soundest prin- 
The leading Civil War cases are: Ex parte Merryman, 17 Fed. Cas. 144, No. 
9,487 (C. C. Md. 1861) ; United States v. Parker, 27 Fed. Cas. 599, No. 16,074a 
(C. C. D. C. 1861); Ex parte McQuillen, 16 Fed. Cas. 346, No. 8, 924 (D. C. 
S. D. N. Y. 1861); Ex parte Benedict, 3 Fed. Cas. 159, No. 1,292 (D. C. N. D. 
N. Y. 1862). 

109 United States v. Kendall, supra note 75, p. 750. 


110 Jd. at p. 748. 


111 United States v. Morgan, 307 U. S. 183, 191, 59 Sup. Ct. 795, 83 L. ed. 
1211 (1939). 
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ciples of civil liberty.” It can only mean ample judicial 
restraints upon almost all executive action to ensure con- 
formity with some controlling higher law known only to 
and ascertainable only by the courts. Hence the state- 
ment of Judge Cranch “that the executive power cannot 
cause all the laws to be executed without the aid of the 
judicial, because the laws must be executed by due process 
of law.”** Due process and judicial process become 
equivalents, the administrative is not differentiated from 
the judicial, and judicial supremacy over administration 
is thereby secured. 


Early Theories of Administrative Power and the 
Rule of Law 


What of the appropriate relation of administration to 
judicial control in the early American writing on admin- 
istrative law, particularly in the contributions of Good- 
now and Freund? Neither acquiesced in the theory of 
the rule of law as expounded by Dicey, nor in its corollary 
of the inherent superiority of the common law over the 
civil law in dealing with administrative action.“* Not 
until American administrative law turned away from 
impulses toward unlimited judicial review of adminis- 
trative determinations would it be concerned, as were 
Goodnow and Freund, with the control of an administra- 
tion possessing unquestioned powers of finality of action. 

Goodnow did not think of the control of administration 
exclusively in terms of judicial review. For Goodnow, 
the control of administrative action had a three-fold ob- 
jective—the protection of private rights, the effectuation 
of public policy, and the achievement of governmental 
efficiency. The first was primarily the province of the 
courts, the second of the legislature, and the third of the 


112 United States v. Kendall, supra note 75, p. 749. 
113 Goodnow, COMPARATIVE ADMINISTRATIVE Law (1893), Vol. I, Ch. 2; 
PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED States (1905), Ch. 


1; Freund, “Historical Survey” in THE GrowTH oF AMERICAN ADMINISTRA- 
TIVE Law (1923). 
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administrative organization itself.“* Insofar as Good- 
now did think of judicial review of administration, he 
did not fix upon the traditional courts as the most prac- 
ticable and desirable instruments of judicial control. 
While his early essays reveal some uncertainty and con- 
flict on the matter of the relative superiority of the or- 
dinary judicial tribunals as against a system of special 
administrative courts like that of France,’ his mature 
conclusion was that the latter supplied ‘a remedy against 
administrative action which surpasses in effectiveness any 
remedy which can be found in the other legal systems.” **° 
It was more than a question of essential reforms in the 
procedure and remedies for invoking judicial relief. 
Was it possible to secure protection of the individual 
against administrative arbitrariness without judicial con- 
trol of administrative discretion? Goodnow’s suggestions 
in answer to this question block out the two areas in which 
present day efforts to reform the administrative process 


are concentrated. He stressed the need to develop more 
adequate procedural safeguards than hitherto existed to 


117 


govern administrative rule making and adjudication. 
He also advocated the establishment of a system of ap- 
peals from administrative action within the administra- 
tive structure itself. This last proposal was a double one. 
It included not only the expansion and perfection of a 
procedure for appealing to superior administrative off- 
cials from the decisions of subordinates,“* but also the 
creation of judicial bodies divorced from law enforce- 
ment responsibilities to serve as specialized tribunals for 
the review of administrative determinations. Goodnow 
was intrigued by the possibility of adapting the French 
system of administrative courts to our federal adminis- 

114Goodnow, PRINCIPLES OF THE ADMINISTRATIVE LAW OF THE UNITED 
States (1905), Book 6, “Control over the Administration.” 

115 Compare: Goodnow, The Executive and the Courts, (1886) 1 Pot. Scr. Q. 
533 and The Writ of Certiorari (1891) 6 Po. Scr. Q. 493. 

116 Goodnow, Private Rights and Administrative Discretion (1918) 6 Ky. L. 
J. 311, 326. 

117 Loc. cit. 


118 Goodnow, supra note 115, 1 Por. Scr. Q. 542-544, discussing Treasury 
appeals from decisions of Collectors of customs and revenue. 
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tration. Diceyean conceptions of the rule of law func- 
tioned as a barrier to the creation of review tribunals 
separated from and independent of the traditional courts, 
but it was Goodnow’s opinion that “an ‘administrative 
jurisdiction’ in the European sense is not absolutely for- 
eign to our law.” The persistent trickle of proposals 
for some sort of an administrative court that have since 
appeared are foreshadowed by Goodnow’s initial theo- 
rizing.”° But Goodnow wrote before the burgeoning of 
the concept of legislative courts, a concept which opened 
new and unforeseen possibilities for the organization of 
a system of specialized courts to deal with appeals from 
administrative action. 

The perspective from which Freund looked upon judi- 
cial review was fixed by his concentration upon two as- 
pects of administrative control—administrative author- 
ity as hierarchically organized power and the role of ad- 
ministrative discretion. Of the first of these and its rela- 


tion to judicial review, Freund wrote: 


Administrative concentration means administrative control. 
Graduated subordination of offices under one executive chief 
centers in the latter the ultimate responsibility for all official 
acts, and gives him the corresponding power to hold all officers 
to the performance of their duties. As far as the danger of official 
neglect and misconduct on the part of subordinates is concerned, 
this is the ideal kind of control; for it operates constantly through 
organs constituted for that very purpose, and keeps awake in 
every officer the sense of immediate and certain responsibility. 
This is the only possible control where the discretionary action of 
subordinate authorities is questioned on the ground of wisdom 
and expediency; . . . This kind of control is liable to fail where 
questions of fact or law arise between the administration and 
private persons; the issue between public interest and private 
right should be decided with absolute impartiality, and the ad- 
ministration may be expected to lean in favor of the public inter- 
est. In this class of cases, therefore, the impartial control of judi- 
cial tribunals is more appropriate. The administrative control 
must fail, again, where the executive government in its highest 
organs is opposed to the enforcement of the law: the issue is then 
political and requires the action of other governmental powers.*** 


119 Jd. at p. 558. 

120 See the A. B. A. Administrative Law Bulletin, Vol. 1, No. 3 (1949), which 
lists the proposals since 1929 and explains S. 684, 81st Cong. (1949), a bill to 
create an Administrative Court of the United States. 

121 Freund, op. cit. supra note 113, 9 Por. Scr. Q. 414-415. 
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With respect to administrative discretion, the path of 
Freund’s reasoning led to the legislature rather than to 
the courts. The rule of law, for Freund, meant “stand- 
ardized” administrative power over individual rights. 
Discretion was “unstandardized power,” the absence of 
definite rule.’ Though he conceded that “not all gov- 
ernment can be standardized,” his position basically was 
that “in a government by law discretion ought to have a 
very limited place in administration.” *** He evaluated 
“the reduction of discretion” as “the most important point 
in the development of administrative law.”** But to 
Freund, writing in 1915, discretionary administrative 
power executed by a hierarchically organized profession- 
al officialdom was less arbitrary than judicial control op- 
erating through the jury system. And in a very early 
essay Freund was emphatic in warning against unlimited 
judicial review of discretionary administrative action: 


It would be dangerous to vest such a power in the courts, al- 
though it has been done in some instances ; for the power to decide 
between conflicting interests is not judicial in the proper sense of 
the term, that is to say, it is beyond the control of objective rules, 
and the habitual exercise of such a power would necessarily im- 
pair the attitude of judicial neutrality, and would eventually un- 
dermine the confidence of the people in the courts of justice. The 
question of expediency must be reviewed with the same freedom 
with which it was originally considered, and therefore must be 
left to other administrative authorities: . . .*% 


The reduction of administrative discretion—the intro- 
duction of rule and system in administrative control— 
Freund saw as coming from two sources: first, the ten- 
dency to evolve principle and responsibility of action in- 
herent in a system staffed by professional administra- 
tors;** second, scientifically drafted legislation vesting 


122 Freund, op. cit. supra note 2, pp. 22-23. 


123 Freund, The Substitution of Rule for Discretion In Public Law (1915) 9 
Am. Pot. Sct. Rev. 666, 670, 676. “In the ordering of public as of private af- 
fairs, there is a legitimate place for wisdom and judgment, and even, where there 
= hidden or imperfectly understood forces and agencies, for speculation and 
chance. 

124 Freund, op. cit. supra note 113, p. 24. 

125 Freund, op. cit. supra note 2, 9 Pow. Scr. Q. 419. The administrative 
hierarchy emerges as the essential instrument of control and policy review. 

126 Freund, op. cit. supra note 123, 9 Am. Pot. Sct. Rev. 675. 
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power in administrative officials.” The first has been 
by-passed by American administrative law and left to 
students of public administration.* The second has only 
recently begun to come into its own in administrative law. 
A current development like the legislative codification 
and standardization of administrative procedure was al- 
ways implicit in Freund’s analysis. In his own writings 
he concentrated upon the possibilities for standardization 
of administrative powers with a view to achieving a more 
scientific delegation of legislative authority to adminis- 
trative officials. In this general framework of standardi- 
zation of administrative powers and procedure, adminis- 
tration was viewed as an empiric process of developing 
rules for legislative action and principles for the framing 
of rules by the legislature.” 

The approach of Freund to American administrative 
law released it from bondage to the judiciary." At the 
same time, he identified administration with the legisla- 


ture rather than with the executive. Administrative reg- 
ulation was treated as a phase of legislative control oper- 
ating through the delegation of legislative powers. The 
legislature rather than the executive was regarded as the 
primary instrument of policy; the hierarchical organiza- 


127 Freund, Prolegomena to a Science of Legislation (1918) 13 Inu. L. Rev. 
264; Freund, LecistativE REGuLATION (1932). Nor should his contribution 
to the work of the American Bar Association Special Committee on Legislative 
Drafting be overlooked. The final report of the Committee is in 46 A. B. A. 
Rep. 410 (1921). 

128 Marx, Administrative Ethics and the Rule of Law (1949) 43 Am. Pot. 
Scr. Rev. 1119; Marx (ed), Pustic MANAGEMENT IN THE NEw Democracy 
(1940), Ch. 15, “Administrative Responsibility”; Friedrich, “Public Policy and 
the Nature of Administrative Responsibility,’ Pustic Poricy (1940) pp. 
3-25; Finer, Administrative Responsibility in Democratic Government (1941) 
1 Pus. Ap. Rev. 335. 

129 Freund, op. cit. supra note 123, 9 Am. Pot. Sct. Rev. 675. 


180“We are inclined to accord the courts a law creating monopoly, and ad- 
ministrative law is to us primarily judicial law controlling the administration. 
The term might, however, also be applied to a body of principles produced by 
the administration; and with the growth of administrative tribunals, and partic- 
ularly of a practice of publishing reports of administrative decisions and of 
abiding by precedents, there is every reason to suppose that such a body of com- 
mission or departmental administrative law will gradually establish itself.” 

“The quality of such administrative law as the administration itself may pro- 
duce will greatly depend upon the character of its organization.” Freund, 
Administrative Law 1 Encyc. Soc. Sciences (1930) 454-455. 
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tion of the administrative apparatus was evaluated as an 
indispensable prerequisite of professional administration ; 
and the end of discretionary administrative power was 
interpreted as the maximum scientific standardization of 
delegations of legislative authority. By a quite different 
process of reasoning than had been followed by Goodnow, 
Freund had also distinguished administrative from exec- 
utive power. Executive power became unstandardized 
power, “that residuum of government otherwise subject 
to law which cannot be reduced to rule.” ** Administra- 
tive power, on the other hand, was identified with the 
common law ideal of the rule of law, an identification 
reaffirmed twenty-five years later by the Attorney Gen- 
eral’s Committee.” 


Part II, Reinterpretation and the Myers Case, will ap- 
pear in a subsequent issue. 


131 Freund, op. cit. supra note 123, 9 Am. Por. Sct. Rev. 670. 
132 FINAL Report, ATTORNEY GENERAL’s COMMITTEE ON ADMINISTRATIVE 
ProcepurE (1941) pp. 11-12. 





PUERTO RICO’S PROGRAM OF INDUSTRIAL 
TAX EXEMPTION 


ROBERT M. BAKER * 


For over half a century the Caribbean Island of Puerto 
Rico has been a possession of the United States. During 
this time the People of Puerto Rico, with the help of the 
United States, have actively sought solutions to the stag- 
gering economic problems which face them. The island 
is only approximately one hundred miles long and thirty- 
five miles wide. This small area must be made to support 
a steadily growing population which has already passed 
the two million mark. This task is complicated by the 
fact that the island, which is one of the most congested 
areas in the world, has relatively limited agricultural and 
mineral resources. 

The pressure of the growing population on the limited 
land area and the scarcity of natural resources have 
tended to keep the standard of living of the citizens of 
Puerto Rico far below that of their fellow citizens on the 
mainland. Special revenue arrangements with the Fed- 
eral Government, sugar subsidies, and occasional heavy 
relief appropriations have tended to alleviate the situa- 
tion, but these measures offer no lasting solution to the 
problem of raising the standard of living. The most 
hopeful feature of an otherwise depressing picture is the 
obvious determination of the people of the island to work 
out their own solutions. The People of Puerto Rico have 
embarked upon a vigorous program of industrialization, 
a program designed to bring about an unprecedented con- 
centration of light industry on the island. Heroic efforts 
will be required to bring this about, but apparently noth- 
ing less than full industrialization will ever provide a 
solution to Puerto Rico’s economic problems. 

The island’s economy is so closely tied to that of the rest 


* Director, Office of Industrial Tax Exemption, Santurce, Puerto Rico. 
[ 327 ] 
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of the United States that the benefits of industrialization 
will inevitably spread to the mainland. Any increases in 
the island’s income will not only ease the strain on the 
federal economy but will make the island an even better 
customer of the United States; Puerto Rico already 
ranks among all countries of the world as our thirteenth 
customer.’ 

This program of the People of Puerto Rico to raise 
their standard of living through their own efforts by in- 
tensive industrialization has been given the appropriate 
label of “operation bootstrap.” It was to induce the 
maximum participation by United States and Puerto 
Rican businessmen in “operation bootstrap” that the In- 
dustrial Tax Exemption Program was put into effect. 
Under this program, which offers tax exemption to quali- 
fied industries, it will be possible for United States and 
Puerto Rican industrialists to build and operate many 
types of industries on the island on a virtually tax-free 
basis for an extended period of time. This situation, com- 
bined with the many other factors favoring industrial de- 
velopment on the island, is already making Puerto Rico 
one of the fastest developing industrial communities 
within the United States economy. 

By reason of its favorable geographic location, and 
many other factors, the Island of Puerto Rico is able to 
offer opportunities to American business which can 
neither be duplicated on the mainland nor in foreign 
countries. The strategic off-shore location of the island 
permits the transportation of commodities to and from 
coastal areas in the United States at reasonably low rates. 
These transportation rates are competitive with, and in 
many cases much lower than those available to inland 
United States industrial communities.” This, combined 
with the complete absence of tariff barriers and other 
impediments to the free movement of goods, money and 

1 Annual Report of The Puerto Rico Industrial Development Company 
(1948) p. 5. 


2F. S. Cohen, Science and Politics in Plans for Puerto Rico, 3 J. or Soc. 
Issues 6, 13 (1947). 
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people, makes it possible for many industries to operate in 
practically the same manner as if they were located with- 
in the continental limits of the United States. 

In addition to the extreme proximity to United States 
markets and sources of supply, and the absence of trade 
barriers, a number of other factors favor rapid industrial 
expansion in this area. The large and growing population 
insures a readily available and relatively untapped supply 
of labor. A comprehensive government training pro- 
gram is rapidly developing new skills, and Puerto Rican 
workers are displaying truly remarkable progress, partic- 
ularly in lines where manual dexterity is important.* The 
serious overpopulation has tended to keep wage rates com- 
paratively low.* The local government is offering sub- 
stantial direct and indirect aid to the right types of indus- 
try, including market analyses, labor training, engineer- 
ing services, building subsidies, and loans and other 
financial aid. 

But the really startling incentive which the island is 
able to offer to the United States businessmen is the In- 
dustrial Tax Exemption Program which offers relief 
from all major forms of taxes for a period of twelve 
years. Certain provisions in the United States Internal 
Revenue Code in combination with insular legislation 
have made it possible for Puerto Rico to offer this re- 
markable opportunity to new industries which locate on 
the island. 

The basic insular statute is Act No. 184 of May 13, 
1948, Laws of Puerto Rico, p. 482.° Act No. 184 sets up a 
twelve year period of tax exemption for eligible indus- 


3 Op. cit. supra note 1 at p. 16. 

4The Puerto Rico Handbook (1947) reviews (at p. 32) minimum wage 
rates established in Puerto Rico under a special exception to the Federal Wage 
and Hour Law. They run as low as fifteen cents an hour as compared to the 
universal minimum of forty cents per hour in the States. 

5 The short title of this Act is “The Industrial Tax Exemption Act of Puerto 
Rico.” Act No. 184, of May 13, 1948, as amended by Acts Nos. 352, 355 and 
365, all of May 14, 1949. 

Its immediate and far reaching predecessor statute was Act No. 346, ap- 
proved May 12, 1947, as amended by Act No. 22 of December 5, 1947, which 
it repeals. A full treatment of the legal aspects of Act No. 346, as well as the 
social and economic considerations involved, may be found in Taxpayer's Par- 
adise in the Caribbean, Baker and Curry, 1 VANpbeERBILT L. Rev., 194 (1948). 
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tries, beginning July 1, 1947, and ending on June 30, 1959. 
During these twelve years the participating industries 
will enjoy a one hundred per cent exemption from Puerto 
Rico income taxes, real and personal property taxes and 
municipal license taxes. For an additional three year 
period, the exemptions will be tapered down at the rate 
of 25% per year and the program will be brought to a 
complete close on June 30, 1962. 

Act No. 184 offers the exemption to three major types 
of industry. The first group includes “new industries,” 
that is, any enterprise which represents the beginning of 
an entirely new industry in Puerto Rico, rather than the 
setting up of a new unit of an industry already established 
on the island. The second group includes a list of 41 so 
called “designated industries” consisting of industries al- 
ready established on the island in a small way but which 
are capable of further expansion. The third and last 
major group of industries was included to stimulate the 
tourist trade. This group includes those tourist and com- 
mercial hotels which meet certain prescribed standards. 

Because the island has only recently launched its pro- 
gram of industrial expansion and because the 41 “desig- 
nated industries” specifically exempted cover such a 
broad field, nearly every type of United States manufac- 
turing industry will be eligible for participation in the 
program. 

Under certain broad exceptions found in Sections 251 
and 252 and other sections of the United States Internal 
Revenue Code, most residents of Puerto Rico are not 
liable for the payment of United States income taxes. 
This, combined with exemption from local Puerto Rico 
taxation creates a situation in which United States busi- 
ness can operate on United States soil virtually free from 
taxation for an extended period of time. 


CAN TAX EXEMPTION EFFECTIVELY ATTRACT INDUSTRY? 


A cursory examination of the history of tax exemption 
statutes in the United States and elsewhere, would tend to 
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indicate that this method of encouraging the development 
of industry in particular areas produces neither substan- 
tial nor lasting results.” In a survey of eighteen states, 
conducted by the South Carolina State Planning Board, 
only one state was found in which experience indicated 
that tax exemption was a successful inducement to indus- 
trial location.’ 

A closer examination of these other tax exemption stat- 
utes, however, casts considerable doubt upon the useful- 
ness of a detailed study of their history as a means of 
evaluating the probable effectiveness of the Puerto Rican 
program. The coverage of most tax exemption statutes is 
limited to local property taxes. Exemption from minor 
local taxes is but one of the many factors to be taken into 
account in locating an industry in a particular area. The 
effectiveness of tax exemption in attracting industries is 
difficult to evaluate where its effect on net income-after- 
taxes is not so great as other items entering into the alter- 
native cost structures. However, under the Puerto Rican 
program, the possible tax savings in some instances loom 
so large as to become an almost overriding consideration. 
This can be understood when it is taken into account that 
at the comparatively low income level of $25,000 per an- 
num, the yield of income-after-taxes of a business oper- 
ated as an individual proprietorship in Puerto Rico un- 
der the protection of the tax exemption program will be 
almost 50% greater than a similar business operated in 
the United States. As the net income increases, the tax 
savings, of course, increase in a rising proportion. 

Both the degree of the benefits available and the 
breadth of the coverage of the Puerto Rico tax exemption 
statute tend to place it in an entirely different class from 
other exemption statutes. Perhaps the best guide to the 
probable success of the present legislation is the experi- 
ence during the short period in which the program has 


6 See Baker and Curry, Taxpayer's Paradise in the Caribbean, 1 VANDERBILT 
|e REV. 194 at pp. 218-222 (1948). 

TS. Planning Bd, Pamphlet No. 9, Is New Industry Tax Exemption 
Effective? (1943). 


4 
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been in effect. A little over two years after the inaugura- 
tion of the program a total of 210 petitions for exemption 
had been filed of which 86 had been granted, 44 had been 
denied or withdrawn and 80 were still under active con- 
sideration. During the two year period 42 concerns had 
either established new plants or entered into irrevocable 
commitments to establish new plants. The anticipated 
increase in employment based upon normal operation of 
the plants was approximately 5,400.* 

It can readily be seen, that if administered unwisely, 
the Puerto Rico Industrial Tax Exemption Program 
might seriously unsettle the economic relationships of the 
island with the mainland. Fortunately, all the evidence 
available points to the careful use of the program by the 
insular government as a tool to achieve the integration of 
the economy of the island with that of the mainland to 
the mutual advantage of both. The principal purpose of 
the program is, of course, to increase employment within 
the island. As long as Puerto Rico is within the tariff 
wall and an integrated part of the United States economy, 
unemployment in Puerto Rico is unemployment in the 
United States. Anything done to relieve this situation 
directly and indirectly benefits the entire United States 
economy. Also, any improvement in the employment sit- 
uation will necessarily increase the buying power of 
Puerto Rico, which is, as previously mentioned, one of 
Uncle Sam’s best customers. The wisdom and good 
faith of the insular government in using the pro- 
gram for the mutual advantage of the island and the 
mainland is evidenced by the methods of administration 
being used and the guiding policies which have been 
adopted so far. 

In the first place, no less important an administrative 
body than the “Executive Council of Puerto Rico” has 
been designated by law as the agency to administer the 


8 Annual Report to the Governor of Puerto Rico, Special Secretary for In- 
dustrial Tax Exemption (June 30, 1949). 
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program.’ This agency, consisting of the Governor and 
the heads of the Insular Government Departments, cor- 
responds to the Cabinet in the United States. The Coun- 
cil, after a thorough investigation by the Office of Indus- 
trial Tax Exemption and other insular agencies, passes 
upon each application for tax exemption individually. 
The policies officially adopted by the Council indicate 
the type of industries which are being offered encourage- 
ment and the extent to which the insular government is 
willing to go to avoid the disruption of the United States 
economy.” ‘Tax exemption is not granted covering any 
manufacturing activities which consist principally of 
“homework.” ‘The system of homework, which inevita- 
bly tends to lower wage rates and working conditions, is 
thus actively discouraged. “Run-away industries” will 
find it very difficult to take advantage of the tax program. 
Industrialists with histories of labor exploitation will find 
it extremely difficult to secure the privilege of tax exemp- 
tion. The insular government has also recognized the 
basic unfairness of using the exemption privilege in such 
a way as to disrupt any other United States industrial 
community, and is bending over backward to prevent this 
situation. The Council has announced that tax exemption 
will be granted only to industries which start an addi- 
tional unit in Puerto Rico as part of an expansion pro- 
gram and not to industries which close up and then imme- 
diately propose to move to Puerto Rico at the expense of 
damaging other United States industrial communities. 


THE NECESSITY FOR CAUTION 


The present tax exemption Act No. 184, represents the 
culmination of an extensive history of tax exemption ex- 


® Act No. 184, approved May 13, 1948, as amended, secs. 1, 2, 3, 4 and 8. 

10 “Tt is not the purpose of this Council in the exercise of its powers under 
the Tax ‘Exemption Law to induce the transfer of regularly established indus- 
tries or part thereof from any state of the Union to Puerto Rico, but to induce 
the investment of new expansion capital in the Puerto Rico part of the American 
economy, where it is so urgently needed to prevent permanent dependency on 
some kind of a dole system and to help the people of Puerto Rico to get on 
their feet economically on a par with the States.” 

Minutes of Executive Council meeting of March 16, 1949. 
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perimentation in the island, commencing in 1919. How- 
ever, the present program set up by Act No. 184, and its 
immediate and far reaching predecessor, Act No. 346, of 
May 12, 1947, represents so complete a departure from 
previous programs as to create a virtually new field of 
law. Act No. 184 is designed to offer a powerful induce- 
ment to industry by creating within the framework of 
United States and insular tax legislation a condition 
wherein industry may operate without liability for taxes 
on income derived from production. To this end, Act No. 
184 is framed so as to confer tax exemption not only upon 
earnings of the individuals or corporations in an eligible 
industry, but also insofar as possible, upon distributions of 
those earnings other than in the form of salary and wages. 
It will be demonstrated later on that this condition is de- 
pendent upon the interaction of federal, state and Puerto 
Rico legislation. While the achievement of the favored 
status of complete tax exemption is by no means impos- 
sible of attainment it must be based in most cases, upon 
strict compliance with the applicable state, federal and 
insular legislation. ‘The prospective entrepreneur will 
do well to become thoroughly familiar with the legisla- 
tive framework and to plan his operations well in advance 
in such a way as to comply fully with the necessary legal 
requisites. 

It is the purpose of this article to examine the present 
statute closely, to analyze its provisions in the light of le- 
gal authority, and to determine the manner and extent of 
its application. 


SCOPE OF THE PUERTO RICO TAX EXEMPTION 


Nearly All Types of United States Industry Will Be 
Able to Qualify for Tax Exemption 


The island was just entering into a phase of rapid in- 
dustrial expansion at the time the program went into ef- 
fect. For this reason, although the benefits of the pro- 
gram are offered primarily to “new industry,” the cover- 
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age of this term is sufficiently broad to include virtually 
all types of industries locating in Puerto Rico. 

‘“‘New industries” which did not exist in Puerto Rico 
before January 1, 1947, or which were not established on 
the island at that time, are eligible for the benefits of the 
exemption. Section 2(a) of Act No. 184 defines these 
new industries as follows: 


Section 2. Eligible Industries 
There shall be eligible for tax exemption under 
the provisions of this Act: 


a.—Any industrial unit having as its object the 
production on a commercial scale in Puerto Rico 
subsequent to January 2, 1947, of any manufac- 
tured product not in production on a commercial 
scale in Puerto Rico on said date, and for which 
there were on such date in Puerto Rico no manu- 
facturing facilities capable of the production of 
said manufactured product on a commercial 
scale. 


This language, which at first glance appears to be 
somewhat unnecessarily prolix, accomplishes several defi- 
nite purposes. It renders eligible for tax exemption all 
units of any industry which is established in Puerto Rico 
subsequent to January 2, 1947. Thus, since no radios were 
being manufactured in Puerto Rico prior to that date, not 
only is the first radio factory established in Puerto Rico 
tax exempt, but all radio factories subsequently estab- 
lished during the effective life of the program will be 
equally tax free. This will prevent the first factory from 
obtaining a monopolistic tax differential over competitors 
which may enter this new industry later on during exist- 
ence of the Tax Exemption Program. 

It will be noted that the language does not exclude 
from the category of “new industry” any industry which 
had been in existence in Puerto Rico in former years, but 
which had gone completely out of existence prior to Jan- 
uary 1, 1947. Any such industry which again establishes 
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the necessary industrial facilities in Puerto Rico will be 
eligible for tax exemption. However, since the purpose 
of the Act is to promote true industrial expansion, the 
language of Section 2(a) wisely excludes industries which 
merely revive temporarily idle manufacturing facilities 
or which merely divert existing plant facilities to the pro- 
duction of different products. 

The language of Section 2(a) it will be noted, prescribes 
two qualifications for new industries, both of which must 
be met: (1) the article produced must not have been in 
production commercially in Puerto Rico on January 2, 
1947, and (2) there must have been no manufacturing 
facilities in Puerto Rico, capable of the commercial pro- 
duction of that article on that date. Read together, these 
requirements prevent previously established industrial 
units from becoming eligible as new units either by re- 
vival of production or by conversion to new production. 
The reason for the use of the date January 2, 1947, be- 
comes apparent when it is realized that the definition is 
in terms of commercial production and most plants would 
normally be idle on January 1, that day being a holiday. 

The effect, then, of Section 2 (a) is to make eligible 
for tax exemption in Puerto Rico not only the first unit of 
a “new industry” established in Puerto Rico subsequent 
to January 2, 1947, but all additional units established at 
any time during the tax exemption period.” 

Not only are all ‘“‘new industries” included within the 
scope of the Puerto Rico tax exemption legislation but 
over half of the manufacturing industries already estab- 
lished in the island are also eligible for tax exemption. 
Most of these industries are in such a relatively early 
stage of development as to permit their inclusion in the 
tax exemption without jeopardizing the Puerto Rico tax 
revenues. 


11 A list of all of the “new industries” for tax exemption purposes, which 
includes almost all manufacturing industries, may be obtained from the Office 
of Industrial Tax Exemption, 404 Flamingo Building, Santurce, Puerto Rico. 
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The “Statement of Motives” of Act No. 184 sets forth 
the list of these industries which are described as “desig- 
nated industries. 


99:12 


12 This statement reads in part as follows: 


“The Legislature of Puerto Rico considers that the industries listed below, 
and denominated in this Act as ‘designated industries,’ are industries estab- 
lished in Puerto Rico, which have good prospects for further development; that 
their expansion is necessary for the promotion of the Puerto Rican economy, 
and that they deserve, therefore, to enjoy the benefit of tax exemption granted 
to them by this Act. 


1. Articles produced by assembling plants. By assembling plants shall be 
understood those factories engaged in the production of articles of com- 
merce, excluding furniture, by the joining of parts, provided that the cost 
of the work of assembling the article represents such a substantial part 
of the total cost of the article, that in the judgment of the Executive Coun- 
cil, the industry deserves the exemption herein provided for. 

. Articles of straw, reed, and other fibers. 

. Artificial flowers. 

. Balls for baseball and other sports. 

. Bedsprings and mattresses. 

. Billfolds and other articles made of leather or imitation leather. 

. Bodies for motor vehicles. 

. Candles. 

. Candy. 

. Canned products. 

. Ceramics, including bricks, roof tiles, sanitary ware, tiles of all kinds, 
and other clay products. 

. Cheese. 

. Cigars. 

. Cigarettes. 

. Cinematographic jobs in motion pictures produced and exhibited for com- 
mercial purposes. 

. Cosmetics. 

. Cotton, silk, or rayon hosiery. 

. Crackers. 

. Edible oils and fats. 

. Fiber from the coconut and other fibrous plants, and articles and products 
derived therefrom. 

. Fishing tackle, including nets and rods. 

. Furniture except what is provided under No. 1 above. 

. Polishing of diamonds and other precious and semi-precious stones. 

. Glassware. 

. Gloves. 

. Matches. 

. Paperboard and paper pulp. 

. Pottery. 

. Candied citron. 

. Candied or preserved fruits. 

. Rugs. 

. Shoes and slippers. 

. Soaps. 

. Food pastes. 

. Tannery products. 

. Tin containers. 
Toys. 

. Water and oil paints. 

. Cattle and poultry food mix in general. 

. (As amended by Act No. 355, of May 14, 1949.) Men’s and women’s 
outerwear, including but not limited to, dresses and coats, provided the 
cutting of materials therefor is done in Puerto Rico. 
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In addition to rendering eligible for tax exemption all 
“new industries” and a list of “designated industries,” Act 
No. 184 also provides for tax exemption for commercial 
and tourist hotels. Since this constitutes a small and 
special class it will not be discussed here other than to 
mention in passing that tourist hotels are eligible for the 
full tax benefits provided by the law and commercial ho- 
tels at the rate of 50% of the full benefits. Partly on the 
strength of the “tax holiday” benefits the new “Caribe 
Hilton” a new $6,000,000 unit of the Hilton chain has 
been constructed and is now operating. 

Another minor class of industry covered by the Act 
includes certain industries exempted under prior Puerto 
Rico industrial tax exemption statutes. These provisions 
will not be discussed, since they are of only local interest. 


Relief From Puerto Rico Taxes Is Virtually Complete 


An industrial unit which has been found eligible for 
exemption and declared tax exempt will be relieved from 
all major forms of taxes levied by the island of Puerto 
Rico and its political subdivisions. ‘These major forms of 
taxes include real and personal property taxes, income 
taxes, and municipal license taxes. 

Section 4 of the Act requires that upon proof of eligibil- 
ity by the applicant, the Executive Council “shall declare 
the industry tax-exempt and shall grant” the applicant 
exemption from: 


(1) Insular or municipal taxes, or taxes of the Government of 
the Capital, on such property to be employed or which is 
employed in the development, organization, construction, 
establishment, and operation of said exempted industry. 

(2) Taxes on the income which the applicant may derive from 
the operation of said exempted industry. 

(3) License fees, excises or other municipal taxes levied by any 
ordinance of any municipality or of the Government of the 
Capital on said exempted industry. 


. Any article of commerce manufactured mainly from textiles, and which 
is produced in Puerto Rico, provided ninety (90) percent or more of the 
cost of the textiles used in the manufacture thereof, covers textiles pro- 
duced in Puerto ‘Rico; PROVIDED, HOWEVER, that for the purpose 
of computing the said ninety (90) percent any lace, drawn work, mesh, 
ribbons, braids, rickrack, and narrow elastic and non-elastic fabrics used 
in the manufacture of said article shall be disregarded.” 
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The tax exempt period is aptly referred to as a “tax 
holiday” since the law fixes the duration of the tax exemp- 
tion period in absolute terms rather than providing for 
grants of specific duration to individual applicants. The 
tax holiday began on July 1, 1947 and the twelve year 
period of 100% exemption will close on June 30, 1959. 
The exemption will taper off at the rate of 25% per year 
thereafter. Section 5 prescribes the duration of the period 
and the rates of exemption as follows: (a) from July 1, 
1947 to June 30, 1959, 100%; (b) fiscal year 1959-60, 75%; 
(c) fiscal year 1960-61, 50%; (d) fiscal year 1961-62, 
25%. ‘These rates apply to all taxes as to which exemp- 
tion obtains. After June 30, 1962, there will be no further 
tax exemption unless amendatory legislation provides for 
an extension of the program. 

Although the exemption from property taxes and mu- 
nicipal license and similar levies is important, by far the 
greatest advantage is to be gained from the exemption 
from insular income taxes. The insular income tax is 
in effect a substitute for the federal income tax rather 
than a small additional amount as is the case with income 
taxes levied by states of the United States. The normal 
income tax, in the case of individuals is 7 per cent of 
the net income. The surtax varies from 5 per cent on net 
income not exceeding $2,000 to 72 per cent on income of 
$200,000 or more. Domestic corporations and partner- 
ships pay a normal tax of 20% on net income and a surtax 
ranging from 5 to 20 per cent (after certain substantial 
deductions).** It should be noted that under the Puerto 


13 Income Tax Act of 1924, Act No. 74, approved August 6, 1924, effective 
January 1, 1924. Act No. 18, approved June 3, 1927, effective January 1, 1928. 
Act No. 30, approved April 26, 1932, effective January 1, 1933. Act No. 102, 
approved May 14, 1936, effective January 1, 1936. Act No. 74, approved May 9, 
1937, effective May 9, 1937. Act No. 2, approved May 25, 1939, effective 
January 1, 1939. Act No. 31, approved April 12, 1941, effective January 1, 
1940. Act No. 159, approved May 13, 1941, effective January 1, 1940. Act No. 
23, approved November 21, 1941, effective January 1, 1941. Act No. 20, ap- 
proved December 3, 1942, effective July 1, 1942 and up to ninety days after 
cessation of hostilities between the United States of America and Germany, 
Italy and Japan. Act No. 24, approved December 3, 1942, effective January 1, 
1942. Act No. 10, approved April 9, 1943, effective July 1, 1942 and up to 
ninety days after the cessation of hostilities between the United States of 
America and Germany, Italy and Japan. Act No. 107, approved May 12, 1943, 





340 THE GEORGE WASHINGTON LAW REVIEW 


Rican income tax law, partnerships are treated as indi- 
vidual business entities like corporations rather than as 
an aggregation of individual income earners.** The in- 
come tax exemption provided for in Section 4 of the Act 
applies to the income earned by the owner of the enter- 
prise whether the owner is an individual, a partnership, 
a corporation or other type of business organization. This 
provision, unless modified, would give a single proprie- 
torship a substantial tax advantage, over partnerships and 
corporations since no earnings of a single proprietorship 
would be taxable at any time either when earned or when 
withdrawn from the business, while the profit distribu- 
tions of tax exempt partnerships and corporations would 
be taxable to the recipients of those distributions as indi- 
vidual income at the time the distributions were made. 
In an attempt to put partnerships and corporations on an 
equal footing with individual proprietorships, the legis- 
lature provided in Section 6 of the Act that profit distri- 
butions of tax exempt partnerships and corporations 
should be tax exempt in the hands of the recipients, under 
certain conditions. The effect of federal and state tax 


effective August 10, 1943. Act No. 60, approved May 5, 1944, effective January 
1, 1944. Act No. 54, approved May 5, 1945, effective January 1, 1940. Act 
No. 88, approved May 8, 1945, effective July 1, 1945. Act No. 136, approved 
May 9, 1945, effective January 1, 1945. Act No. 280, approved May 15, 1945, 
effective May 15, 1945. Act No. 291, approved April 9, 1946, effective April 
9, 1946. Act No. 199, approved March 26, 1946, effective July 1, 1945. Act 
No. 10, approved April 9, 1947, effective April 9, 1947. Act No. 13, approved 
April 22, 1947, effective April 22, 1947. Act No. 433, approved May 14, 1947, 
effective July 1, 1947. Act No. 469, approved May 15, 1947, effective May 15, 
1947. Act No. 150, approved May 10, 1948, effective May 10, 1948. Act No. 
93, approved May 5, 1948, effective August 3, 1948. Act No. 378, approved 
May 15, 1948, effective May 15, 1948. Act No. 2, approved March 14, 1949, 
effective March 14, 1949. Act No. 150, approved April 29, 1949, effective April 
29, 1949. Act No. 167, approved May 3, 1949, effective May 3, 1949. Act No. 
173, approved May 4, 1949, effective May 4, 1949. Act No. 208, approved 
May 9, 1949, effective July 1, 1949. Act No. 209, approved May 9, 1949, 
effective December 31, 1948. Act No. 230, approved May 10, 1949, effective 
July 1, 1949. Act No. 232, approved May 10, 1949, effective July 1, 1949. 
Act No. 235, approved May 10, 1949, effective July 1, 1949. Act No. 317, 
approved May 13, 1949, effective July 1, 1945. 

14 Income Tax Act of 1924, Act No. 74, Section 28, approved August 6, 1925, 
effective January 1, 1924. Act No. 2, approved May 25, 1939, effective January 
1, 1939. Act No. 31, approved April 12, 1941, effective January 1, 1940. Act 
No. 23, approved November 21, 1941, effective January 1, 1941. Act No. 20, 
approved December 3, 1942, effective July 1, 1942. Act No. 88, approved May 
8, 1945, = July 1, 1945. Act No, 317, approved May 13, 1949, effective 
July 1, 1945. 
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laws in these cases raises a number of rather complicated 
questions which will be discussed later. 

The exemption from property taxes will, in the cases 
of relatively heavy industries, account for substantial sav- 
ings during the period of the exemption. A property tax 
is levied and collected by the insular government on the 
assessed valuation of real and personal property. The 
tax rate is not uniform throughout the island; it varies 
according to the municipality. The lowest property tax 
during 1948-49 was 2.06 per cent for personal property 
and 2.19 per cent for real property. The highest taxes 
are those of the city of San Juan, which are 3.18 and 3.31 
per cent for personal and real property respectively. 
Taxes on personal property average about ten per cent 
lower than the taxes on real property.” 

The municipal license tax varies from municipality to 
municipality; it is low in rate and depends upon the vol- 
ume of business and the nature of the industry. 


Some Minor Puerto Rican Taxes Are Not 
Included in the Exemption 


Certain relatively minor taxes and quasi-taxes are spe- 
cifically excluded from the scope of the exemption. The 
limits of the exemption benefits are declared in Section 
10, which expressly provides that there shall be no ex- 
emption from workmen’s compensation premiums, motor 
vehicle license fees, taxes levied under Act No. 286 of 
April 6, 1946, or license fees and excises imposed by the 
insular Internal Revenue Law. Of these, the only im- 
posts which are true taxes are certain of the excises levied 
under the Internal Revenue Law of Puerto Rico, the re- 
mainder being in the nature of direct payments for bene- 
fits received or of penalties for infractions of the law. 
Act No. 286 is a statute of extremely limited application 
providing penalties in cases where refunds of excess or 


15 Facts for Businessmen, December, 1949, prepared by The Puerto Rico 
Industrial Development Company. 
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illegal tax collections are not properly passed on to the 
consumer. 

The only major form of taxes not included within the 
exemption are the insular excise taxes. Excises imposed 
under the Internal Revenue Law of Puerto Rico are 
Jevied on the sale of articles, their transfer, use in, or 
introduction into, Puerto Rico. No excises are imposed 
on mere manufacturing operations, so products manufac- 
tured for export are not subject to excise tax. Moreover, 
most industries which are established in Puerto Rico and 
eligible for tax exemption under Act No. 184 will be 
exempt from excise taxes under other minor tax exemp- 
tion statutes.”° 


16 The most important of these statutes include: 


Act No. 77, of May 9, 1944, (LAWS OF PUERTO RICO, P. 168) 
which amends the Internal Revenue Act of Puerto Rico, provides that the 
machinery, apparatus or equipment that is essential for the establishment 
and operation of industrial plants shall be exempt from taxation imposed 
by the Internal Revenue Act. (Excise Tax) (cf. Regulation 52—1944, 
=. Supplement No. 1 to said regulation, promulgated June 16, 
1947) 


Act No. 45, approved May 2, 1945, (LAWS OF PUERTO RICO, 
P. 180) which amends Section 293 of the Political Code of Puerto Rico, 
provides that personal property which is shown to have been brought into 
Puerto Rico from outside the Island, to be processed or assembled, or 
worked in any other manner, shall be exempt from the ao of property 


jase if it is shown that the property is sent outside o 
ward. 

Act No. 53, approved May 5, 1945, (LAWS OF PUERTO RICO, 
P. 200) is designed to stimulate improvement in the quality of those 
products which may be improved through aging, and provides that products 
which are stored for aging purposes are exempt from property tax. 

Act No. 61, approved May 5, 1945, (LAWS OF PUERTO RICO, P. 
220) provides that property taxes need not be paid on any raw material 
used for manufacturing processes while in the hands of the producer of 
the raw material, the importer into Puerto Rico, the producer of the 
finished articles, or of any intermediate distributor who may have it for 
sale to a producer of finished articles. 

Act No. 84, approved May 8, 1945, (LAWS OF PUERTO RICO, PP. 
302-304) which amends the Internal Revenue Law of Puerto Rico, pro- 
vides for the elimination of the tax on the transfer of taxable articles trans- 
ferred from manufacturers to other manufacturers, or to shipping agents 
for export. 

Act No. 139, approved May 9, 1945, (LAWS OF PUERTO RICO, P. 
480) which amends the Internal Revenue Law of Puerto Rico, provides 
for the exemption from the payment of excises, levied by the Act, on any 
industrial safety equipment. 

Act No. 95, approved May 8, 1945, (LAWS OF PUERTO RICO, P. 
338) which adds Section 71 (a) to the Internal Revenue Law of Puerto 
Rico, provides for exemption from the payment of excise taxes on certain 
taxable merchandise which is exported from Puerto Rico. 

Act No. 95, approved May 8, 1945, (LAWS OF PUERTO RICO, P. 
338) also adds Section 72 to the Internal Revenue Law of Puerto Rico 


Puerto Rico after- 
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From the foregoing it can be seen that virtually com- 
plete exemption from Puerto Rico taxes is open to a very 
large class of United States industry. The possibilities of 
achieving a tax exempt status which also includes exemp- 
tion from United States income taxes and exemption from 
income taxes not only on original earnings, but upon profit 
distributions from those earnings will be taken up later. 
Before getting into these necessarily complex matters, 
however, it may be wise to inquire into the constitution- 
ality of the legislation, to examine the contractual nature 
of the exemption, and briefly to look over some of the 
special problems of statutory construction inherent in 
legislation of this type. 


CONSTITUTIONALITY OF THE TAX EXEMPTION 
LEGISLATION 


The Constitutionality of the Puerto Rico Tax Exemption 
Legislation Appears to Be Assured 


All taxation, of course, must be for a public purpose, 
or be wanting in due process of the law.” Thus, private 
industrial enterprises may not, theoretically, at least, be 
the recipients of donations of public funds.** The rigor 
of this rule has, however, been substantially lessened by 
the use of various devices which achieve the same purpose 
as a direct subsidy, such as underassessment of industrial 


property; granting free sites as an inducement to the 
which provides that raw materials are not taxable if the finished product 
is taxable under the Puerto Rico Internal Revenue Act. This exemption is 
amplified for “eligible industries” by Section 10 of Act No. 184, which 
provides that this exemption shall be extended to “eligible industries” 
which are covered by Act No. 184 even though the finished products are 
not taxable under the Puerto Rico Internal Revenue Act. 

17 Green v. Frazier, 253 U. S. 233, 238, 40 Sup. Ct. 499, 64 L. ed. 878 (1920). 

18 See Ferrell v. Doak, 152 Tenn. 88, 275 S. W. 29 (1924); Minnesota Sugar 
Co. v. Iverson, 91 Minn. 30, 97 N. W. 454 (1903); Clee v. Sanders, 74 Mich. 
692, 42 N. W. 154 (1889); English v. People, 96 Ill. 566 (1880) ; Weismer v. 
Douglas, 64 N. Y. 91. (1876); Loan Assn. v. Topeka, 20 Wall. 655 (U. S. 
1875); Stimson, The Exemption of Property from Taxation in the United 
States, 18 Minn. L. Rev. 413, 419 (1934). 

19 South Carolina Planning Board, Pamphlet No. 9, Is New Industry Tax 
Exemption Effective? 15, 17 (1943); Natl. Ind. Conf. Bd., State and Local 
Taxation of Business Corporations, 97 (1931); Corbin, Taxation of Mer- 
cantile and Manufacturing Corporations, Proceedings of Natl. Tax Assn. 309 
et seq. (1909). 
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location of industry;” leasing publicly owned industrial 
buildings at nominal rentals;* and by tax exemption. 
The last mentioned method is clearly the most important 
and widespread practice to this end in the United States.” 

A few courts have denounced industrial tax exemption 
as being, in effect, subsidies, and hence illegal.” The 
theory of these decisions, it must be conceded, has logical 
attractiveness: the courts have adopted a practical view 
of the matter, and have concluded that there is no sub- 
stantial difference between a direct appropriation or re- 
bate equal to the amount of tax levied, and an exemption 
which renders unnecessary the payment of the tax in the 
first place, for in each instance the remaining non-exempt 
taxpayers must be assessed to meet the deficiency and 
thereby pay for the costs of government. In the main, 
these cases are, however, not authoritative in respect to 
the constitutionality of the present Act, since they involve 
exemptions of particular named enterprises, which would 
presumably constitute discriminations proscribed by the 
equal protection clauses; and they generally assume that 
no public purpose is in fact being served, which is, after 
all, the very fact in issue. 

At any rate, it is generally held that industrial tax ex- 
emption statutes are valid under the due process clauses 
where supported upon some principle of public policy, 
or some element of governmental, as distinct from private, 
purposes.* ‘That the stimulation of industrial expansion, 


20S. C. Planning Bd., op. cit. pp. 16-17. 

21 See 54 American City 95 (April, 1939). 

22 A comprehensive survey of legislation exempting industry from taxation 
may be found in Baker and Curry, Tarpayer’s Paradise in The Caribbean, 
1 VaANbeRBILT L. Rev. 194 (1948). 

23 Eyers Woolen Co. v. Gilsum, 84 N. H. 1, 146 Atl. 511, 64 A. L. R. 1196 
(1929); Brewer Brick Co. v. Town of hay 62 Me. 62, 16 Am. Rep. 
395 (1873); State v. Company, 60 N. 219 (1880); Canaan v. Enfield 
Village District, 74 N. H. 517, 70 Atl. 250" (1908). 

24 Miller vy. Lamar Life Ins. Co., 158 Miss. 753, 131. So. 282 (1931); Harkin 
v. Bd. of Commrs., 30 Wyo. 455, 222 P. 35 (1924) ; State v. Snyder, 29 Wyo. 
199, 212 P. 771 (1923); Crafts v. Ray, 22 R. I. 179, 46 Atl. 1043, 49 L. R. A. 
604 (1900). Cf. Duke Power Co. v. Bell, 156 S. C. 299, 152 So. 865 (1930) ; 
Colton v. Montpelier, 71 Vt. 413, 45 Atl. 1039 (1899). 
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with its attendant benefits, is a sufficient public purpose, 
is indicated by the court in Crafts v. Ray.” 


It is argued that the exemption in this case is equivalent to 
taking a taxpayer’s money, and giving it to the manufacturer. It 
is not quite that. The theory of the transaction is that a public 
benefit will accrue to the town and its inhabitants by the intro- 
duction of the business enterprise, equivalent to an exemption 
from taxes for a certain time, and on this ground it is offered . . . 
The property of a town is benefitted, both in value and income, 
by the introduction of business, and the consequent increase of 
inhabitants. . . . [T]he case is quite different from that of a 
pure gift. 


Where such a public purpose can be discerned, the de- 
cisions generally place their approval of the legislation 
upon the principle that, no express constitutional provi- 
sions barring, the legislature necessarily has the power, 
inherent in its right to select the subjects of taxation and 
to apportion the burdens thereof among them, to make 
such exemptions as it deems expedient.” This rule points 
the way to rejection of attacks upon industrial tax exemp- 
tion laws on the grounds they deny the equal protection 
of the laws. Mr. Justice Bradley, in announcing the 
unanimous opinion of the Supreme Court in the leading 
case of Bell’s Gap R. R. v. Pennsylvania,” stated: 


The provision in the Fourteenth Amendment, that no State 
shall deny to any person within its jurisdiction the equal protec- 
tion of the laws, was not intended to prevent a State from adjust- 
ing its system of taxation in all proper and reasonable ways. It 
may, if it chooses, exempt certain classes of property from any 
taxation at all. . . . We think that we are safe in saying, that 
the Fourteenth Amendment was not intended to compel the 
State to adopt an iron rule of equal taxation. If that were its 
proper construction, it would . . . render nugatory those 
discriminations which the best interests of society require; which 
are necessary for the encouragement of needed and useful indus- 
tries, and the discouragement of intemperance and vice, and which 
every State, in one form or another, deems it expedient to adopt. 


2522 R. I. 179, 189, 46 Atl. 1043, 49 L. R. A. 604 (1900). To the same 
effect, see Crow v. General Cable Corp., 223 Ala. 611, 137 So. 657 (1931); 
Williams v. Baldridge, 48 Idaho 618, 284 Pac. 203 (1930); State v. Elba 
Bank & Trust Co., 18 Ala. App. 253, 91 So. 917 (1921); In re Auditor 
General, 199 Mich. 489, 165 N. W. 771 (1917). 

262 Cooley, TAXATION 1378 (4th ed. 1924), and cases cited; Baker v. Town 
of West Hartford, 89 Conn. 394, 94 Atl. 283 (1915); Opinion of the 
i 70 N. H. 642, 50 Atl. 329 (1901). 

134 U. S. 232, 237, 10 Sup. Ct. 533, 33 L. ed. 892 (1890). 
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Few rules of law have been more consistently upheld 
than that here announced: tax classifications for purposes 
of exemption, which are not wholly arbitrary, unreason- 
able, or capricious, and which bear a rational relation- 
ship to some legitimate public policy, will not violate the 
equal protection clause.” Every presumption is in favor 
of the legislation,” and the legislature is the exclusive 
judge of what sound public policy demands.” Accord- 
ingly, very few cases may be found which invalidate tax- 
ation legislation on the theory that it denies equal pro- 
tection.” 

Closely akin to the equal protection problem is that of 
compliance with the “uniformity” or “equality” clauses 
found in many state constitutions. The Organic Act of 
Puerto Rico” provides that “The rule of taxation in 
Puerto Rico shall be uniform.” It is clear that uniform- 
ity clauses do not impose any greater restrictions upon the 
power to tax than those of the equal protection clause of 
the 14th Amendment to the United States Constitution.” 
The cases in general are in accord on the proposition that 
the requirement of uniformity refers only to the “rule” of 
taxation, and not to the subjects thereof, and that reason- 
able classification of those subjects for a legitimate objec- 


28 Watson v. State Comptroller, 254 U. S. 122, 41 Sup. Ct. 43, 65 L. ed. 170 
(1920) ; Fort Smith Lumber Co. v. Arkansas, 251 U. S. 532, 40 Sup. Ct. 304, 
64 L. ed. 396 (1920); Citizens’ Tel. Co. v. Fuller, 229 U. S. 322, 33 Sup. Ct. 
833, 57 L. ed. 1206 (1913); Klein v. Board of Supervisors, 282 U. S. 19 
— Lawrence v. State Tax Comm., 286 U. S. 276, 52 Sup. Ct. 556, 76 

L. ed. 1102 (1932) ; 1 Cooley, Taxation, 712 (4th ed. 1924). 


29 Carmichael v. Southern Coal Co., 301 U. S. 495, 509, 57 Sup. Ct. 868, 
81 L. ed. 1245 (1937); Heisler v. Thomas Colliery Co., 260 U. S. 245, 43 Sup. 
Ct. 83, 67 L. ed. 237 (1922). 


30 Aero Transit Co. v. Georgia Comm., 295 U. S. 285, 292, 55 Sup. Ct. 709, 
79 L. ed. 1439 (1935); American Sugar Refining Co. v. Louisiana, 179 U. S. 
89, 21 Sup. Ct. 43, 45 L. ed. 102 (1900). Cf. Utah Power & L. Co. v. Pfost, 
286 U. S. 165, 185, 52 Sup. Ct. 548, 76 L. ed. 1038 (1932). 


81 The cases are collected in Sholley, Equal Protection in Tax Legislation, 
24 Va. L. Rev. 388 (1938). 


32 39 Strat. 951 (1917), 48 U. S. C. $737 (1946). 


83 Lake Superior Consol. Iron Mines v. Lord, 271 U. S. 577, 46 Sup. Ct. 
627, 70 L. ed. 1093 (1926). 
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tive is permissible.* In Monllor & Boscio v. Sancho,” 
a Puerto Rican tax law imposing a levy on alcohol em- 
ployed in fortifying wine (a “non-industrial” use), but 
exempting alcohol used for “industrial” purposes, was 
challenged as being in violation of the uniformity clause 
of the Organic Act, and the equal protection clause of 
the 14th Amendment. The court, in upholding the leg- 
islation, said: 
The Legislature of Puerto Rico has wide discretion in the 
matter of local taxation and the constitutional guarantees referred 
to impose “no iron rule of equality, prohibiting the flexibility and 


variety that are appropriate to schemes of taxation.” Ohio Oil 
Co. v. Conway, 281 U. S. 146, 159 . . .% 


There can be little doubt that the Industrial Tax Ex- 
emption Act of Puerto Rico is constitutionally valid. As 
indicated above, stimulation of industrial expansion has 
long been considered a legitimate objective to support 
distinctions in tax policy. The “Statement of Motives” 


incorporated in the Act is very clear on the subject: the 
purpose of the Act is “to promote the industrial develop- 
ment of the country in order to raise the standard of liv- 
ing of the people of Puerto Rico and to give a sound 
foundation to its economy.” The rational foundation for 
granting tax exemption to certain specified industries 
which already exist in Puerto Rico and not to others, and 


34 Wisconsin C. R. Co. v. Taylor County, 52 Wis. 37, 95, 8 N. W. 833 
(1881) (“The legislature not only has the power to prescribe the property 
to be taxed, but the rule by which it is to be taxed; and the only limitation upon 
that power is that the rule so prescribed shall be uniform. The power to 
prescribe what property shall be taxed necessarily implies the power to pre- 
scribe what property shall be exempt.) Accord: People v. The Auditor, 
7 Mich. 84 (1859); New Orleans v. Fourchy, 30 La. Ann. 910 (1878); Mis- 
sissippi Mills v. Cook, 56 Miss. 40 (1878); New Orleans v. Kaufman, 29 
La. Ann. 283, 29 Am. Rep. 328 (1877); Kitanning Coal Co. v. Pennsylvania, 
79 Pa. St. 100 (1875). See also, State v. Collins, 43 N. J. L. 562 (1881); 
State v. Poydrus, 9 La. Ann. 165 (1854). 


35 136 F. (2d) 114 (C. C. A. Ist, 1943). See also, Rivera v. Buscaglia, 146 
F. (2d) 461 (C. C. A. Ist, 1944); Flores Alvarez & Co. v. Gallardo, 36 P. R. 
105; Ballester-Ripoll v. Court of Tax Appeals of Puerto Rico, 142 F. (2d) 
11 (C. C. A. Ist, 1944). 


36 Jd. at p. 116. 
5 
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to new industries in general, is well stated by the legis- 
lature: 


That in order to ensure the most effective development of the 
necessary industrialization, so as to lay a solid foundation for 
Puerto Rican economy, it is necessary to give to all new indus- 
tries, as well as to some of the industries already established and 
which have a potentiality for expansion because they have not 
yet reached their full development, the greatest possible encour- 
agement by granting them tax exemption subject to the fulfill- 
ment of certain conditions. 


This announcement of policy is further amplified, in re- 


spect to the listed and presently operating industries, by 
the statement prefacing that list, that 


The Legislature of Puerto Rico considers that the industries listed 
below, and denominated in this Act as “designated industries,” 
are industries established in Puerto Rico, which have good pros- 
pect for further development; that their expansion is necessary 
for the promotion of the Puerto Rican economy, and that they 
deserve, therefore, to enjoy the benefit of tax exemption granted 
to them by this Act. 


It would seem that the foregoing unequivocal expres- 
sions of the purpose and objective behind the selection of 
the recipients of exemption furnish an adequate basis for 
the constitutionality of the Act.” It is, therefore, doubly 
significant to note that in the analogous case of Carmzi- 
chael v. Southern Coal Co.,* the Supreme Court held 
valid a state law exempting specified categories of em- 
ployers from an unemployment tax imposed on employers 
generally. Stone, J., announcing the opinion of the court, 
said: 

This Court has repeatedly held that inequalities which result 
from a singling out of one particular class for taxation or exemp- 
tion, infringe no constitutional limitation. [Citations.] Like 
considerations govern exemptions from the operation of a tax 
imposed on the members of a class. A legislature is not bound 
to tax every member of a class or none. It may make distinc- 
tions of degree having a rational basis, and when subjected to 
judicial scrutiny they must be presumed to rest on that basis if 


there is any conceivable state of facts which would support it. 
[ Citations. | 


37 To the effect that the expression of public purpose incorporated in the 
statute will be accorded substantial weight in determining its validity, see 
Williams v. Mayor, 289 U. S. 36, 53 Sup. Ct. 431, 77 L. ed. 1015 (1933). 

38 Cited note 29 supra at p. 509. 
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It would seem to follow from the authorities cited that 
an attack upon the Act on constitutional grounds would 
be doomed to fail. Although most of the cases dealing 
with the issue have been concerned with state legislation, 
they are nevertheless authoritative, for it is well-estab- 
lished that decisions treating of the validity of state laws 
under the 14th Amendment to the United States Consti- 
tution are applicable in determining the validity of 
Puerto Rican legislation under the Organic Act.” 


CONTRACTUAL NATURE OF EXEMPTIONS 


It appears to be safe to assume that a grant of tax ex- 
emption conferred under the present statute can not be 
revoked where the grantee complies in good faith with 
the terms of the grant. A possible disadvantage inherent 
in the predecessor Act No. 346, namely that the legisla- 
ture presumably could revoke exemptions conferred 
thereunder at will,** appears to have been successfully 
eliminated in the present Act. Even under the previous 
law, however, the possibility that the grant might be 
legally revoked need not have been seriously considered 
by interested businessmen. The long history of tax ex- 
emption in the island® discloses not only that there has 
been no time during the past 30 years when some form of 
tax inducement to industry has not been in effect, but also 
that Puerto Rican legislative policy has constantly tended 
to expand the scope, application, and duration of such ex- 
emptions. Section 15 of the present law, for example, re- 


39 Roig v. Puerto Rico, 147 F. (2d) 87 (C. C. A. Ist, 1945). See also, 
People of Puerto Rico v. Shell Co., 302 U. S. 253, 262, 58 Sup. Ct. 167, 82 
L. ed. 235 (1937). 

40 See Baker and Curry, op. cit. supra note 6, at pp. 203-5. 


41 See Act No. 92, promulgated March 13, 1919, as amended by Act No. 16, 
approved May 20, 1925; Act No. 40, approved April 25, 1930; Act No. 94, 
approved May 14, 1936; Act No. 346, approved May 12, 1947, as amended 
by Act No. 22, approved December 5, 1947. Indications that encouragement of 
industrial development is well-rooted in Puerto Rican insular policy may be 
found in Tugwell, THe StricKEN Lanp, 254-5 (1946); Tugwell, Puerto Rican 
Pustic Papers, 58-60, 170-72, 231-33 (1946); F. S. Cohen, Science and Poli- 
tics in Plans for Puerto Rico, 3 J. or Soc. Issues 6 (1947); Office of Informa- 
tion for Puerto Rico, Puerto Rican Hanpsoox 30 (1947); Puerto Rico Dept. 
of Agric. and Commerce, Puerto Rico, INDUSTRIAL AND CoMMERCIAL (1941). 
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peals the more limited exemption laws of 1936 and 1947, 
but expressly continues in full force and effect all tax 
exemptions granted under those acts; provides that ap- 
plications filed pursuant to the 1947 legislation “shall be 
prosecuted under the provisions” of the present Act; and 
that persons enjoying tax exemption under the 1936 law 
“may avail themselves of the benefits of this Act provided 
they fulfill the conditions hereof.” 

It may be said generally that a tax exemption is fully 
revocable unless it rises to the status of a contract pro- 
tected against legislative impairment by the Constitution.” 
The Supreme Court, in East Saginaw Mfg. Co. v. East 
Saginaw,” early laid down the principle that general ex- 
emptions created by statute do not create vested contrac- 
tual rights even where they have induced action in reli- 
ance thereon or a substantial change of position.** Speak- 
ing of a Michigan law exempting from taxation all prop- 
erty engaged in salt manufacturing, the court said, per 
Bradley, J.: 

It is a general law, regulative of the internal economy of the 
State, and as much subject to repeal and alteration as a law for- 
bidding the killing of game in certain seasons of the year. Its 
continuance is a matter of public policy only; and those who rely 
on it must base their reliance on the free and voluntary good faith 
of the legislature.*® 

On the other hand, it is equally well-settled that a state 
legislature may, in the absence of specific constitutional 
restraints, validly contract to exempt a corporation from 

42 Mobile & Ohio R. R. v. Tennessee, 153 U. S. 486, 14 Sup. Ct. 968, 38 L. ed. 
793 (1894) ; cf. Wisconsin & Michigan Ry. v. Powers, 191 U. S. 379, 24 Sup. 
Ct. 107, 48 L. ed. 229 (1903); People ex rel. Troy Union R. R. v. Mealy, 
254 U. S. 47, 41 Sup. Ct. 17, 65 L. ed. 123 (1920). The Organic Act for 
Puerto Rico provides that “No law impairing the obligation of contracts shall 
be enacted.” 39 Sra. sec. 951 (1917), 48 U. S.C. §737 (1946). 

#813 Wall. 373, 378-9, 20 L. ed. 611 (U. S. 1872), aff’g 19 Mich. 259, 2 Am. 
Rep. 82 (1869). 

44 Accord: City of Springfield v. Smith, 138 Mo. 645, 40 S. W. 757 (1897); 
Bank of Owensboro v. Dairess Co., 102 Ky. 174, 39 S. W. 1030 (1897); Shiner 
v. Jacobs, 62 Iowa 392, 17 N. W. 613 (1883). See also, Union Passenger Ry. 
v. Philadelphia, 101 U. S. 528, 25 L. ed. 912 (1880); Louisville Water Co. v. 
Clark, 143 U. S. 1, 12 Sup. Ct. 346, 36 L. ed. 55 (1892); Grand Lodge v. 
New Orleans, 166 U. S. 143, 17 Sup. Ct. 523, 41 L. ed. 951 (1897) ; 2 Cooley, 


Taxation, § 701 (4th ed. 1924). 
45 Supra note 43 at p. 378. 
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taxation.“° The form of the contract is immaterial: al- 
though most of the cases deal with provisions for tax fa- 
vors found in corporate charters,“ the same principles 
apply to statutes of general application which clearly in- 
dicate a legislative intention to create a contract, and 
which induce action in reliance thereon.“ In both in- 
stances, a rule of strict construction is uniformly applied,” 
for an exemption will not be presumed and the claimant 
must bear the burden of proving his right thereto.” The 
reason is that there is a counter presumption that a legis- 
lature grants exemptions sparingly, they being exceptions 
to the customary rule of taxation, and hence would do so 
only in clear and unambiguous terms.” Strict construc- 
tion, however, presumably would not obtain in full rigor 


46 Jefferson Branch Bank v. Skelly, 66 U. S. 534, 17 L. ed. 173 (1861); 
Pacific R. R. v. Maguire, 87 U. S. 36, 22 L. ed. 282 (1874) ; W. Wisconsin Ry. 
v. Board of Supervisors, 93 U. S. 595, 23 L. ed. (1876). See also, Atlantic 
Come Line R. R. y. Phillips, 332 U. S. 168, 67 Sup. Ct. 1584, 91 L. ed. 1977 
(1947). 

47 See cases cited supra, notes 24 and 27; Eyers Woolen Co. v. Gilsum, cited 
note 23 supra. 


48 New Jersey v. Yard, 95 U. S. 104, 24 L. ed. 352 (1877) ; State v. Baltimore 
& O. R. R., 127 Md. 434, 96 Atl. 636 (1916) ; Caverly-Gould Co. v. Village of 
Springfield, 83 Vt. 396, 76 Atl. 39 (1910). See also, Dow v. Railroad, 67 
N. H. 1, 49, 52 (1886); In re Opinion of the Justices, 261 Mass. 523, 553, 159 
N. E. 55 (1928); Portland v. Portland Water Co., 67 Me. 135, 136 (1877). 
Cf. Zumbalen, The Federal Constitution and Contract Exemptions from Taxa- 
tion, 17 St. Louis L. Rev. 191 (1932); Colby, Exemption from Taxation by 
Legislative Contract, 13 Amer. L. Rev. 26 (1878); Baker, Some Questions 
Raised in the Field of Tax Exemption, 8 Texas L. Rev. 196, 235 (1930). 

49 Atlantic Coast Line R. R. v. Phillips, cited note 40 supra; Hale v. State 
Board, 302 U. S. 95, 109, 58 Sup. Ct. 102, 82 L. ed. 72 (1937); Covington v. 
Kentucky, 173 U. S. 231, 19 Sup. Ct. 383, 43 L. ed. 679 (1899); Tucker v. 
Ferguson, 89 U. S. 527, 22 L. ed. 805 (1874); Bailey v. Magwire, 89 U. S. 215, 
22 L. ed. 850 (1874) ; W. Wisconsin R. R. v. Bd. of Supervisors, cited note 40 
supra. It has been said that a surrender of the power to tax “. . . in favor of a 
corporation or individual must be shown in language which cannot be otherwise 
reasonably construed, and all doubts which arise as to the intent to make such 
contract are to be resolved in favor of the State.” Seton Hall College v. 
South Orange, 242 U. S. 100, 106, 37 Sup. Ct. 54, 61 L. ed. 170 (1916). Ac- 
cord: Erie Ry. v. Pennsylvania, 88 U. S. 492, 22 L. ed. 595 (1875); Wells 
v. Savannah, 181 U. S. 531, 539, 21 Sup. Ct. 697, 45 L. ed. 986 (1901). 

50 Great Northern Ry. v. Minnesota, 216 U. S. 206, 30 Sup. Ct. 344, 54 L. ed. 
446 (1910); Sanitary Dist. of Chicago v. Gibbons, 293 Ill. 519, 127 N. E. 
691 (1920); People ex rel. Murray v. City of St. Louis, 291 Ill. 600, 126 
N. E. 529 (1920); Filippe A. Broadbent Mantel Co. v. City of Baltimore, 134 
Md. 90, 106 Atl. 250 (1919). See Baker, Judicial Interpretation of Tax Ex- 
emption Statutes, 7 Texas L. Rev. 385 (1929), demonstrating the influence 
which judicial construction may exert upon the tax structure. 

512 Cooley, TAXATION, sec. 671, p. 1403 et seq. (4th ed. 1924) and many 
cases cited. 
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where the statute expressly provides for liberal construc- 
tion; and seemingly the same result should obtain where 
there is a necessary implication that liberal interpretation 
was contemplated by the legislature. It is clear, at least, 
that the courts will endeavor to accord the statute a fair 
and reasonable, albeit strict, reading,” and will seek to 
carry out the manifest spirit and purpose of the legisla- 
tion.” 

The best statement of the elements necessary to establish 
a contractual exemption by general legislation is found 
in State ex rel Foote v. Bartholomew,” where the Connec- 
ticut court stated: 


In order to give to a statute granting an exemption such a 
contractual nature that it may not be repealed, it is necessary in 
the first place that there be a clear intent to create something 
more than a mere privilege or bounty, repealable at the will of the 
legislature. . . . To give to a tax exemption the nature of a con- 
tractual obligation it must be supported by a consideration. . . . 
Finally, it is to be remembered that to give to a tax exemption 
the effect of a contractual obligation is to limit the power of the 
Legislature to mould legislation to meet the needs of the varying 
circumstances of the times and inevitably to produce inequalities 
in tax burdens. Such a result is to be avoided if it can be by any 
reasonable intendment. 


The necessity for consideration seems to be a less diffi- 
cult hurdle to cross than that of a clear statement of in- 
tent by the legislature that a contractual status is contem- 
plated. Acceptance of the benefits of the statute by com- 
pliance with its conditions is clearly an adequate consider- 
ation, if so considered by the legislature, which is the 
exclusive judge thereof. All that need appear is that 






52 See People ex rel. Kochersperger v. Bd. of Directors, 174 Ill. 177, 51 
N. E. 198 (1898). 

53 State ex rel. Eveland v. Erickson, 44 S. D. 63, 182 N. W. 315, 13 A. L. R. 
1189 (1921); Caverly-Gould Co. v. Village of Springfield, 83 Vt. 396, 76 Atl. 
39 (1910); State v. Kittle, 87 W. Va. 526, 105 S. E. 775 (1921). 

54 Wright v. Georgia Railroad & Banking Co., 216 U. S. 420, 30 Sup. Ct. 
242, 54 L. ed. 544 (1910); Mobile & Ohio R. R. v. Tennessee, cited note 37 
supra; Stoughton v. City of Hartford, 85 Conn. 674, 84 Atl. 95 (1912); 
Webb Academy v. City of Grand Rapids, 209 Mich. 523, 177 N. W. 290 (1920). 

55 108 Conn. 246, 247, 142 Atl. 800, 803 (1928). 

56 State Bank of Ohio v. Knoop, 16 How. 369, 14 L. ed. 977 (U. S. 1853); 
Tomlinson v. Jessup, 15 Wall. 454, 21 L. ed. 204 (U. S. 1872); 2 Cooley, 
TAXATION, sec. 706 (4th ed. 1924). 
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“the contract was made in consequence of some beneficial 
equivalent received by the State.” Holmes, J., in the 
leading case of Wisconsin & Michigan Ry. v. Powers,” 
made it clear that the fatal weakness in the Michigan salt 
manufacturing exemption dealt with in the East Sagt- 
naw ** case was not a failure of consideration, but the lack 
of a bargained exchange. In holding another Michigan 
tax exemption law as non-contractual, even as to one who 
had acted in reliance thereon, he states: 


But the presence or absence of consideration is an aid to con- 
struction in doubtful cases—a circumstance to take into account 
in determining whether the State has purported to bind itself 
irrevocably or merely has used words of prophecy, encourage- 
ment or bounty, holding out a hope but not amounting to a 
covenant. 

In the case at bar, of course the building and operating of the 
railroad was a sufficient detriment or change of position to con- 
stitute a consideration if the other elements were present. But 
the other elements are that the promise and the detriment are the 
conventional inducements each for the other. . . . [I]t is clear 
that we should require an adequate expression of an actual intent 
on the part of the State to set change of position against promise 
before we hold that it has parted with a great attribute of sover- 
eignty beyond the right of change.®° 


There seems to be little place for argument that an 
exemption received under the present Act would not be 
contractual in nature. The legislative intent is expressed 
in terms which leave no room for doubt or conflicting in- 
terpretations: 


In order that the encouragement tendered by this Act in the 
form of tax exemption for the promotion of the industrial devel- 
opment of Puerto Rico may be an incentive, having a real and 
unmistakably sure basis, the Legislature of Puerto Rico hereby 
declares that it considers all tax exemptions granted under the 
provisions of this Act as being in the nature of a contract or 
agreement between the Government of Puerto Rico and the in- 
dustry receiving the benefit of the exemption, and that it pro- 
poses not to adopt any legislation which may impair or limit such 
exemption or which may defeat the purposes of this Act. 


57 Union Passenger Ry. v. Philadelphia, cited note 39 supra. 

58191 U. S. 379, 386, 24 Sup. Ct. 107, 48 L. ed. 229 (1903). Compare 
Caverly-Gould Co. v. Village of Springfield, 83 Vt. 396, 76 Atl. 39 (1910). 
See also, 2 Cooley, TAXATION, secs. 702 et seq. (4th ed. 1924). 

59 Supra note 43. 

6° Wisconsin & Michigan Ry. v. Powers, supra note 58 at p. 386. 
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In respect to new industrial units for production of new 
articles of commerce which are hereafter established in 
Puerto Rico in reliance upon an exemption granted them, 
mutuality of obligation and adequacy of consideration, 
under the principles enunciated in the Powers and Bar- 
tholomew cases, would seem to be clearly present. Exist- 
ence of the “conventional inducements” mentioned by 
Holmes, J., would appear to be evidenced in such cases by 
application for and granting of the exemption prior to 
commencement of operations by the otherwise qualified 
applicant.” The same would hold true for an exemption 
granted to a new unit of one of the specified “designated” 
industries, which is established in order to qualify for the 
exemption.” 

In so far as exemption privileges are extended to pres- 
ently existing industrial enterprises, however, there may 
be some doubt as to the contractual irrevocability of the 
exemption, for it would be difficult to discern any element 
of consideration moving to the promisor (taxing power). 
Under Section 2(b) of the Act, “any or al/ the industrial 
units” of a designated industry become eligible for 
exemption, when a new bona fide unit begins production 
on a permanent basis of a substantial additional share of 
the particular article of commerce; and by virtue of the 
provisions of Section 2(e), the Executive Council may, 
under specified conditions, grant an exemption to any 
industry producing commercial articles which would 
suffer prejudice by reason of competition from similar or 
substitutable articles enjoying tax exemption benefits. In 
both instances, the purpose of the law is manifestly to 


61 Such industrial units are rendered eligible for exemption by Section 2(a). 
Section 4(a) provides for granting of exemption upon proof that “an appli- 
cant . . . will establish in Puerto Rico an eligible industry . . .,” while 
Section 3 provides that any person “who has established or proposes to estab- 
lish in Puerto Rico an eligible industry’ may apply for tax exemption. By 
necessary implication, Sections 14(b) and 14(c) permit the Executive Council 
to grant such exemptions upon various limiting conditions of time in which 
construction of factory installations is commenced and completed. 

62 These units are rendered eligible for exemption by Section 2(b), by ref- 
erence to the list of 41 designated industries. 
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eliminate discriminatory treatment as between units of 
the same or related industries: no unit should be subsi- 
dized to the prejudice of its competitor. This purpose 
may provide a possible solution to the apparent revoca- 
bility of exemption as to these units: although, under the 
authorities, the privilege of exemption could apparently 
be withheld from established industrial units without vio- 
lating any constitutional limitations, it may well be that 
equal protection would be denied by a subsequent revoca- 
tion as to one class but not as to another, after it had once 
been granted to both and the patterns of business competi- 
tion had been formulated upon that basis. The validity 
of an exemption granted to one class only must be predi- 
cated upon an assumption of a rational basis for that sin- 
gle classification; but the original legislative grant to 
both classes replaces that hypothetical assumption with a 
more expansive one, which partial revocation, as to one 
class, might well violate, resulting in an illegal discrimi- 
nation. It is, however, unlikely that this theory will ever 
need be tested in litigation, for the history of tax exemp- 
tion in Puerto Rico, the obviously fair-minded attitude of 
the legislature toward industry, and the express pledge 
that no limiting legislation will be enacted, will undoubt- 
edly prove to be both a sure and a sufficient basis for full 
reliance by presently existing industries which may in the 
future become eligible for tax exemption.” 

Even though the exemption granted by the Act is con- 
tractual, and hence protected from general impairment, 
its continuation unimpaired for the full period prescribed 
in the Act is, in respect to individual units, not an abso- 
lute right, but is subject to express conditions incorpor- 
ated into the terms of the contract by statutory provision. 
Thus, Section 14 provides for revocation in individual 
cases by the Executive Council, after notice and hearing, 


83 See authorities supra note 22. Baker and Curry, op. cit. supra note 6, 
p- 203, state: “the present regime is characterized by friendliness toward out- 
side business interests. The governments of the Island have generally had a 
truly ‘American’ sense of public moral responsibility.” 
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where the grantee (1) fails to comply with obligations 
imposed by the Act or regulations thereunder; (2) fails 
to commence construction of productive facilities in the 
period fixed by the Council; (3) fails to complete con- 
struction within the period fixed by the Council; or (4) 
discontinues production on a commercial scale for a pe- 
riod of more than 30 days without the authorization of 
the Council. Each of these conditions is clearly fair and 
reasonable, limiting the power to revoke to cases in which, 
in practical effect, there is failure of consideration on the 
part of the grantee. 


SPECIAL PROBLEMS OF INTERPRETATION 


Normally statutes of this type tend to give rise to vex- 
ing problems of statutory construction revolving around 
the precise interpretation of particular words and phrases 
used in the statute. The present statute was evidently 
framed with a view to avoiding problems of interpreta- 
tion such as these insofar as possible. 

Industrial tax exemption statutes, for instance, have 
usually defined those taxpayers eligible for their benefits 
by reference to whether or not they were engaged in 
“manufacturing.” The somewhat vague content of this 
word, and its cognates, has led to the development of con- 
flicting lines of authority as courts have sought to deter- 
mine the limits of applicability of the statutes. Whereas 
the nature of the physical activity involved has been 
deemed determinative in some cases,” and the end result 
in others, ° perhaps the most consistent approach of the 
courts has been to consider all the peculiar facts and cir- 


64 Commonwealth v. Weiland Packing Co., 292 Pa. St. 447, ow Atl. 148 
(1928) (referring to “the production of some new article” M. Rowe 
Co. v. State Tax Commissioner, 149 Md. 251, 131 Atl. 509 {1925} (“the 
process of converting some material into a different form adapted to uses which 
in its original form it could not be so readily adapted”); Dolese & S. Co. 

O’Connell, 257 Ill. 43, 100 N. E. 235 (1912). See also, State v. American 
Sueur Refining Co., 108 La. 603, 32 So. 765 (1902); State v. American Bis- 
cuit Co., 47 La. Ann. 160, 16 So. 750 (1895). 

65 P. Lorrilard Co. v. Ross, 183 Ky. 217, 209 S. W. 39 (1919) (finished 
product fit for commercial use); State v. Gardner & J. Co., 176 La. 221, 145 
So. 521 (1933) (a physical product of appreciable durability). 
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cumstances of the individual case,” in relation to the leg- 
islative purpose,” in reaching a conclusion whether a 
given applicant is engaged in manufacturing. Questions 
have occasionally risen as to whether such a statute was 
meant to apply to enterprises of small size employing 
chiefly manual labor, as distinct from machinery and the 
accompanying features of modern large-scale produc- 
tion;* and whether a plant engaged in merely assembling 
parts fabricated elsewhere was pursuing manufacturing 
activities within the meaning of the statute. Further- 
more, as might be expected, the volume of business done 
has often been treated as a significant factor.” 

The present Act was evidently framed with a view to 
avoiding these problems of interpretation by a rather ex- 
tended definition of the terms used in the Act. Thus, Sec- 
tion | (c) defines “industrial unit” 


any plant, factory, machine, or machine ensemble having a ca- 
pacity for performing the major functions involved in the produc- 
tion of a manufactured product on a commercial scale. 


66 Louisville v. Zinmeoster & Sons, 188 Ky. 570, 222 S. W. 958, 10 A. L. R. 
1269 (1920) (holding that decision “does not depend upon the size of the 
plant, the number of men employed, the nature of the business, or the article 
to be manufactured, but upon all these together and upon the result accom- 
ae Lexington v. Lexington Leader Co., 193 Ky. 107, 235 S. W. 31 
(1921). 

67 Carroll County v. B. F. Shriver Co., 146 Md. 412, 126 Atl. 71 (1924). 
ofaely Neuhoff Packing Co. v. Sharpe, 146 Tenn. 293, 240 S. W. 1101 
68 Large-scale use of machinery relied on, as indicating “manufacturing” : 
State v. American Sugar Refining Co., 108 La. 603, 32 So. 965 (1902), over- 
ruling 51 La. Ann. 562, 25 So. 447 (1898) ; State v. American Biscuit Co., 
47 La. Ann. 160, 16 So. 750 (1895). Use of machinery held not a deter- 
minative factor: Commonwealth vy. Sunbeam Water Co., 284 Pa. St. 180, 
130 Atl. 405 (1925) (water distillery) ; Commonwealth v. Glendora Products 

Co., 297 Pa. St. 305, 146 Atl. 896 (1929) (coffee roaster). 

88 Cases holding assembly plants not to be “manufacturing” units, hence 
non-exempt: Lake Bros. v. Guillotte, 48 La. Ann. 870, 19 So. 924 (1896) ; 
Chickasaw Cooperage Co. v. Police Jury, 48 La. Ann. 523, 19 So. 476 (1896) ; 
Brooklyn Cooperage Co. v. New Orleans, 47 La. Ann. 523, 17 So. 804, (1895); 
People ex rel. John A. Roebling’s Sons’ Co. v. Wemple, 138 N. Y. 582, 34 
N. E. 386 (1893). Cf. Henderson vy. George Decker Co., 193 Ky. 248, 
235 S. W. 732 (1921). 

Cases contra: Norris Bros. v. Commonwealth, 27 Pa. St. 494, 496 (1856). 
See also, Louisville v. Louisville Tin & Stove Co., 170 Ky. 557, 186 S. W. 124 
(1916); New Orleans v. Blanc, 34 La. Ann. 596 (1882); People ex rel. 
L. E. Waterman Co. v. Morgan, 48 App. Div. 395, 63 N. Y. Supp. 76 (1900). 

70 See Hughes & Co. v. Lexington, 211 Ky. 596, 277 S. W. 981 (1925); 
Commissioners of Carroll County v. Shriver Co., cited note 67 supra; Balti- 
more v. Price, 161 Md. 234, 155 Atl. 739 (1931). 
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The definition is strictly functional, and logically so, in 
view of the purposes of the legislation. It is clear that 
neither the methods employed nor the size of unit are per 
se important; the real criterion for eligibility is produc- 
tive capacity on a commercial scale, a factor which neces- 
sarily varies with the product being manufactured. The 
companion definition of “manufactured products” found 
in Section 1 (b) reads: 
The term “manufactured products” shall mean not only all 
products transformed from raw materials into articles of com- 
merce finished by hand or machinery, but also any product the 


value of which, in the judgment of the Executive Council, is 
substantially increased by processing, assembling, or extracting. 


From this, it is clear that no distinctions in eligibility 
can feasibly be drawn on the basis of whether hand or 
mechanical processes are employed; and assembly plants 
are expressly rendered eligible, provided they meet the 
functional test prescribed.“ The definition appears to 
leave little scope for play of the various factors which 
courts have resorted to in the past in construing the 
term “manufacture.” To the extent that an entering 
wedge for close rationalization may be discerned in the 
phrase “all products transformed from raw materials,” it 
would appear to be dispelled by the requirement that they 
be “articles of commerce,” that is, articles primarily pro- 
duced for trade upon the commercial market. On the 
other hand, the definition does draw a line of some prac- 
tical importance between those articles transformed from 
“raw materials” and those which are not. A question of 
proof of a substantial increase in value, not always a sim- 
ple matter, arises in the latter instance and not in the 
former. Furthermore, a strict interpretation of the words 
“raw materials” would frequently put the applicant to 
this proof, for as was truly recognized long ago,” manu- 
facturing 


71 Thus appearing to include such items as newspapers. See Lexington v. 
Lexington Leader Co., 193 Ky., 107, 235 S. W. 31 (1921). 
72 Norris Bros. v. Commonwealth, 27 Pa. St. 494, 496 (1856). 
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does not often mean the production of a new article out of mate- 
rials entirely raw. It generally consists in giving new shapes, 
new qualities, or new combinations to matter which has already 
gone through some artificial process. 


In general, however, a relatively liberal meaning has 
usually been accorded to the term “raw materials,” where 
courts have been called upon to construe it."* The pre- 
vailing view seems to be that expressed in a Kentucky 
case :”* 


. . by the term “raw material” . . . is not necessarily meant 
crude material in its nature state, but there may be included in the 
term a product made from the crude material, and which has un- 
dergone manufacturing processes and been converted into a dis- 
tinct product from which an entirely different one may be made by 
the application of additional scientific processes, in which case 
the converted or prepared product may be regarded as “raw 
material.” ... 


If this broad view of the words “raw materials” were to 
be adopted by the Executive Council, it is submitted that 
in many cases a somewhat unnecessary element of uncer- 


tainty to the applicant, as to the validity of his applica- 
tion for exemption, would be largely dissipated. The 
adjective “unnecessary” is used advisedly, since in most 
cases it will probably be found that a substantial increase 
in value is in fact present; and the necessity of requiring 
a showing of a “substantial increase in value” will be of 
practical importance only in instances where there is no 
appreciable change in shape, quality or utility of the fin- 
ished product in comparison to its component materials 
at the beginning of the industrial process. 

The term “industrial unit” has evidently also been de- 


73 See Louisville v. Louisville Tin & Stove Co., supra note 47. In Stearns 
Coal & Lumber Co. v. Thomas, 295 Ky. 808, 810, 175 S. W. (2d) 505 (1943), 
the court said: “‘Raw material’ is susceptible of no definite and all inclusive 
definition and this term must be interpreted as it is commonly understood by 
all mankind and in the sense in which it was used by the Legislature and the 
purpose it sought to accomplish.” 

74 Henderson v. George Delker Co., 193 Ky. 248, 257, 235 S. W. 732 (1921). 
Note also that the concept of “raw materials” shifts with changes in indus- 
trial technique and economic climate: see Note, Raw Materials, 13 Encyc. 
Soc. Scr. 123, 124 (1934), and compare Todd Co. v. Bond Bros., 300 Ky. 224, 
188 S. W. (2d) 325 (1945) with Shreveport Creosoting Co. v. Shreveport, 110 
La. 637, 44 So. 325 (1907). 
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fined with the intention of avoiding similar problems of 
statutory interpretation which have been encountered 
elsewhere. Thus, by defining the phrase in terms of man- 
ufacturing capacity, the legislature has escaped questions 
encountered under statutes turning upon the existence of 
manufacturing purpose.” In such cases, some courts 
have made a grant of exemption depend upon the lan- 
guage of the corporate charter, the rule being that “where 
a corporation is not organized for manufacturing, 
whether it is doing manufacturing or not, it is not entit- 
led to any manufacturing exemption.” Others have 
viewed the language of the articles of incorporation as 
immaterial, and have rested judgment upon practical con- 
siderations of whether or not actual manufacturing was 
being carried on.” The definition in the present statute, 
being purely functional, is well adapted to avoidance of 
tenuous technical distinctions of this nature. 

The phrasing of the definition of “industrial unit” like- 
wise avoids the possibility of non-eligibility for exemp- 
tion where an existing plant is enlarged or a new one built 
by an existing business concern,” and where the claimed 
tax-exempt activity is merely incidental or auxiliary to 
a non-exempt activity.” In either case, the purposes of 

75 See the statutes construed in Commonwealth v. Paul W. Bounds Co., 316 
Pa. St. 29, 173 Atl. 633 (1934) (“actually and exclusively employed in 
manufacturing” ) and in Distilling & Cattle Feeding Co. v. People, 161 Ill. 
101, 43 N. E. 779 (1896) (“organized for purely manufacturing purposes”). 

76 Commonwealth v. Paul W. Bounds Co., cited note 67 supra. Accord: 
Commonwealth v. Westinghouse Electric & Mfg. Co., 151 Pa. St. 265, 24 Atl. 
1107 (1892). 

77 See Commonwealth v. Arrott Mills, 145 Pa. St. 69, 22 Atl. 243 (1891); 
Commonwealth v. Wark Co., 301 Pa. St. 150, 151 Atl. 786 (1930). A liberal 
extension of this view appears in a few cases holding that a corporation engaged 
in a non-manufacturing activity incidental but related to a manufacturing 
activity is nevertheless “exclusvely” engaged in the manufacturing business 
or the meaning of an exemption statute: Commonwealth v. Juniata Coke 

, 157 Pa. 507, 27 Atl. 373 (1893) ; Commonwealth vy. Savage Fire Brick 


= 157 Pa. 512, 27 Atl. 374 (1893); People ex rel. Tiffany & Co. v. Camp- 
bell, 154 N. Y. 166, 38 N. E. 990 (1894). 

78 The prevailing rule in such cases is that the new or expanded plant, even 
where used for production of a new line of articles, is not a new industrial 
unit: Louisville v. Louisville Tin & Stove Co., 170 Ky. 557, 186 S. W. 124 
(1916); Mengel Box Co. v. Sea, 167 Ky. 193, 180 S. W. 347 (1915); B. F. 
McCormick Lumber Co. v. Winchester, 155 Ky. 494, 159 S. W. 997 (1913). 

79These are generally held non-exempt: Commonwealth v. Keystone Laun- 
dry Co., 203 Pa. St. 289, 52 Atl. 326 (1902) (soaps and dyes manufactured 
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the Act would be met regardless of relationship to pre- 
viously existing businesses, so long as commercial pro- 
ductive capacity is the criterion.” <A possible difficulty of 
classification, in cases where the applicant shares produc- 
tive facilities or uses them in common with a non-exempt 
industrial unit, has been anticipated in the Act, and 
treated in a highly sensible manner: 

A plant, factory, machine, or machine ensemble may be con- 
sidered as a separate industrial unit, within the meaning of this 
Act, even though it may use, in common with other industrial 
units, certain minor facilities such as, but without limitation, 


sections of buildings, power plants, warehouses, material convey- 
ors, or other minor production facilities.** 


The Act then provides further that in such cases the 
exemption may be limited to a part of the value of the 
facilities used in proportion to the use made thereof by 
the applicant, as determined from such factors as the 
space occupied, the nature and time of use, and the im- 
portance of the respective facilities. Although in terms 
the allocation provision is directly applicable only to the 
exemption from property taxes, it seems clear that the 
same allocation should also be employed in determining 
the extent of income tax exemption. 

The ultimate criterion of eligibility as a unit of a new 
industry is clearly one of manufacturing productive ca- 
pacity “on a commercial scale.” This term, too, has its 
definition inthe Act (Section | (d) ) : “Production for sale 
on the market in the normal course of business in quanti- 
ties and at a price which justifies the operation of an 


incidental to laundry); People ex rel. New England Dressed Meat & Wool 
Co. v. Roberts, 155 N. Y. 408, 50 N. E. 53 (1898) (fertilizer produced inci- 
dental to slaughterhouse) ; State ex rel. Ernst v. State and City Board, 36 La 
Ann. 347 (1884) (flour produced incidental to rice milling). Contra, Illinois 
Central R. Co. v. Paducah, 228 Ky. 65, 14 S. W. (2d) 173 (1929) (engine and 
car parts manufactured incidental to general railroad business: held exempt). 
80 See Illinois Central R. Co. v. Paducah, supra note 79, where the court said 
(at p. 70 of 228 Ky.) : “If the purpose [of the exemption law] was to encour- 
age manufacturing, then that purpose is attained when a person, firm, or cor- 
poration engages in manufacturing, although not exclusively so, and although 
incidentally to some other business carried on by him or it. The payrolls are 
the same, the labor afforded is the same—in fact, all the benefits . . . are the 
same.” 
81 Act No. 184, 1948 §1(c). 
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industrial unit as a going business.” Although this defi- 
nition is no more of a concretion than the term defined, it 
does pin down eligibility to a question of whether, in the 
exercise of a sound business judgment, the enterprise is a 
going concern in its field of commercial endeavor. The 
ultimate determination is left to the Executive Council, 
which, it may be presumed, will act with a view to the 
industrial and economic development of the island as en- 
joined by the preamble to the Act. The definitions put, 
appear to be well designed to exclude “fly-by-night” and 
“shoestring” operators of basicly uneconomic enterprises, 
whose ultimate long-range economic influence would be 
detrimental, and to attract sound business investment and 
well-considered new industrial development. It may be 
noted briefly, in passing, that the statute appears also to 
be adequately framed, in vesting discretion in these mat- 
ters in the Executive Council, to escape constitutional ob- 
jection. The standards prescribed for controlling the 
exercise of discretion appear to be both reasonable and as 
definite as practical under the circumstances, and it may 
be confidently submitted that the delegation of power is 
not invalid. The controlling principle, in brief, is that 
where sufficiently defined standards are prescribed so that 
the officer’s conduct amounts not to legislation but to the 
exercise of discretion in the application of power con- 
ferred to accomplish the legislative purpose, the statute 
is valid.” ‘Tested by this rule, the Act appears valid. 

It may be argued that the attempt to set up an entirely 
new set of terms in the new Act deprives the statute of the 
benefit of a long history of judicial interpretation of the 
words used in other statutes. However, the existing lines 
of authority are so confused and conflicting, and the new 


82 man Yakus v. United States, 321 U. S. 414, 64 Sup. Ct. 660, 88 ie ed. 834 
(1944) ; Opp Cotton Mills v. Administrator, 111 F. (2d) 23 (Cc. C A. 5th, 
MioM0)* aff'd 312 U. S. 126, 61 Sup. . 7 85 L. ed. 624 (1941) ; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. , 60 Sup. Ct. 907, 84 L. ed. 1263 
(1940) ; Rogge v. United States, 128 E Oa} 800 (C. C. A. 9th, 1942), cert. 
den. 317 U. S. 656, 63 Sup. sg a 87 L. ed. 528 (1942) ; Forbes v. United 
States, 125 F. (2d) 404 (C.C A. 9th, 1942) ; Wallace v. Currin, 95 F. (2d) 
856 (C. C. A. 9th), aff'd 306 U. S. + 59 Sup. Ct. 379, 83 L. ed. 441 (1939). 
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terms are so clearly in harmony with the purpose of the 
Act as to seemingly justify the nearly complete departure 
from the use of previously interpreted terms. 

The precision with which the words and phrases used 
in the statute have been defined would appear to have 
eliminated most of the problems of interpretation of this 
nature inherent in tax exemption statutes. Various pro- 
visions throughout the Act, however, leave considerable 
room for interpretation. The precise meanings intended 
by the Legislature in these provisions is by no means as 
clear as in the definition of terms, and remedial amend- 
ments are recommended. Section 5, for instance, pro- 
vides: 


Section 5.—Rates of Exemption 

For the purposes of this Act, the following rates of exemption 
shall apply on and after the effective date of the exemption and up 
to June 30, 1962, on which date all tax exemptions shall expire: 

a. Eligible Industries 

Taxable Period Covered Per Cent of Tax Exemption 


License Fees 
Property Income and Other 


Taxes Taxes Municipal Taxes 
July 1, 1947 to 


June 30, 1959 % 100% 100% 
Fiscal Year 1959-1960 75% 75% 75% 
Fiscal Year 1960-1961 50% 50% 50% 
Fiscal Year 1961-1962 25% 25% 25% 


It is not indicated here whether the reduced percent- 
ages set forth in this section for the fiscal years 1959-62 
are to be applied to the tax which would normally be due, 
or to the tax base prior to computing the tax. During the 
100% exemption period, no difference would ensue; but 
slightly different results would be reached during the par- 
tial exemption period, depending upon which method is 
employed. Although the Act is by no means clear as to 
which procedure is intended, it is felt that application of 
the partial exemption percentages to the tax base would 
be more fully consistent with the language as well as the 


purpose of the Act. In Section 6 (a), for example, there is 
6 
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a provision for exemption of distributions from income 
“in the same proportion as said incomes are tax-exempt,” 
thus tending to indicate that the proportional figures are 
to be applied to the income earned rather than to the tax 
otherwise due. The wording of Section 6 (b), “gains or 
profits exempted from taxes,” conveys the same implica- 
tion. Furthermore, in Section 1 (c), the Council’s author- 
ity, in cases of facilities being used in common, to limit 
the exemption, is defined in terms of the “value” of the 
facilities, rather than by reference to a portion of the tax 
otherwise due. Finally, the generally fairminded and 
equitable legislative attitude displayed throughout the 
Act would seem to render it unlikely that the percentages 
were meant to be applied to the full tax rather than the 
tax base, since that would result in taxing the industrial 
unit at the highest possible rate in instances where those 
rates are graduated. 

Some rather difficult problems of interpretation are 
raised by the provisions of Section 2 (b) which set forth 
the conditions of eligibility for tax exemption of the new 
and old units of “designated industries.” Section 2 (b) 
reads: 


There shall be eligible for tax exemption under the provisions 
of this Act: 


b. Any or all the industrial units of one of the designated 
industries, when a new unit of said industries has begun or be- 
gins its production on a commercial scale, for the first time, on 
any date subsequent to May 12, 1947, provided the new indus- 
trial unit, in the judgment of the Executive Council : 

1. Is established or is proposed to be established in good 
faith and with a permanent character. 

2. Produces or proposes to produce, or has or will have 
capacity to produce, a substantial share of the articles of com- 
merce, additional to that produced in Puerto Rico annually, 
on an average, by all existing units of such designated indus- 
try, during the three years prior to the date of the establish- 
ment of the additional industrial unit. 

3. Secures a tax exemption under the provisions hereof. 


The designated industries are the 41 categories listed in 
the statement of motives to the Act, previously referred 
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to. A determination whether or not a given unit is with- 
in one of the categories is largely a technical problem of 
definition, to be reached on an ad hoc basis in individual 
cases.’ There is a possible difficulty in the definition of 
“assembling plants” (category number 1), since eligi- 
bility under that category depends upon a proviso that 
“the cost of the work of assembling the article represents 
such a substantial part of the total cost of the article, that 
in the judgment of the Executive Council, the industry 
deserves the exemption herein provided for.” Although 
the determination of the question is largely a discretion- 
ary one, it is probable that applicants will not experience 
difficulty in proving a “substantial” increase in value.“ 
The only other problems likely to be encountered are the 
meaning of the phrase “cattle and poultry feed mix in 
general” (item 39), and in the proof needed to satisfy the 
provisos that 90 percent of the cost of textiles used in pro- 
ducing textile articles must cover Puerto Rican produced 
textiles, excluding in the computation “any lace, drawn 
work, mesh, ribbons, braids, rickrack, and narrow elastic 
and non-elastic articles used in the manufacture of said 
articles.” 

Section 2 (b) clearly establishes two categories of units 
of designated industries which are eligible for exemption: 
new units and old units. Since all of the designated in- 
dustries are presently operating upon the island, to a lim- 
ited extent, the Act proposes to offer tax inducements to 
their expansion without thereby placing established units 


83 For collected cases illustrating how this problem has been handled under 
similar statutes, see Baker and Curry, op. cit., supra 215. In the grant of 
exemption to Puerto Rico Coconut Industries, Inc., Case No. 71 (Opinion of 
Executive Council of Puerto Rico), wherein petitioner proposed to produce 
sweetened and unsweetened desiccated coconut, the Council determined that 
the coconut was properly classifiable as a fruit both lexicographically and 
botanically, and that shredding and drying was a preservative process. It 
concluded that petitioner’s product was within category No. 30, “candied or 
preserved fruits.” 

84 See, however, People ex rel. L. E. Waterman Co. v. Morgan, 48 App. 
Div. 395, 63 N. Y. Supp. 76 (1900) where assembly increased value four- 
fold (held: exempt), with which compare Chickasaw Cooperage Co. v. Police 
Jury, 48 La. Ann. 523, 19 So. 476 (1896), where assembly doubled the value 
(held: non-exempt). 
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at an unfair economic disadvantage. Thus “any or all” 
of the units of a designated industry are rendered eligible 
for exemption under certain conditions. 

The wording of the section is somewhat obscure, how- 
ever, in respect to the distinction between the two cate- 
gories, and in particular fails to make clear the conditions 
upon which, and the time at which, the old units of a des- 
ignated industry become eligible for exemption. It is 
clear that subparagraph 3 of Section 2 (b) can apply only 
to old units, for previous acquisition of an exemption obvi- 
ously cannot be a condition of eligibility for such exemp- 
tion on the part of new units, whereas prior acquisition of 
an exemption by a new unit is a reasonable prerequisite to 
eligibility of old units. On the other hand, the use of the 
phrases, “is proposed to be established,” “proposes to pro- 
duce,” and “will have capacity to produce,” in subpara- 
graphs | and 2 of Section 2 (b), clearly convey a prospec- 
tive meaning which is reasonably applicable only to new 
units. 

In respect to new units of designated industries, then, 
it seems evident that they are eligible for exemption when 
the Executive Council is satisfied that they will be estab- 
lished on a permanent footing with capacity to produce a 
substantial additional share of the designated commodity. 
Actual commencement of production cannot be deemed 
a requisite as to these units without disregarding the ex- 
press language of subparagraphs | and 2. 

In respect to old units of designated industries, how- 
ever, the requirements for eligibility are more rigorous. 
Subparagraph 3 requires that a new unit shall have previ- 
ously secured an exemption, and the phrase “when a new 
unit of said industries has begun or begins its production 
on a commercial scale” clearly demands that the ex- 
empted new unit have commenced production, before old 
units are rendered eligible (assuming the other require- 
ments of permanent bona fide establishment and substan- 
tial additional production are met). 
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The question arises as to the date upon which the new 
unit is to be deemed to have “secured” its exemption. Sec- 
tion 11, which bears directly upon this question, reads: 

A grant of tax exemption approved by the Executive Council 
shall not be effective until the same has been approved by the 
Governor of Puerto Rico, but when so approved the grant shall 
be effective on and after the first day of the month following that 
in which the application was filed. The Treasurer of Puerto 


Rico shall return to the applicant whatever sum the said applicant 


may have paid for taxes appertaining to any period covered by 
the exemption. 


The section sets forth two possible dates, the date of ap- 
proval, or the retroactive “effective” date. In case No. 
71, wherein exemption was granted to Puerto Rico Coco- 
nut Industries, Inc., the Executive Council ruled that the 
latter date controlled in respect to the eligibility of old 
units. The ruling was sought to be justified by the fol- 
lowing considerations: (1) if the date of approval were 
used, which date might be many months or even years af- 
ter the effective date, an injustice might ensue to old units 
in that the new unit would have an exclusive right to tax 
exemption during the period prior to approval, the length 
of which would not necessarily be related to any economic 
factors or the comparative competitive positions of the 
parties; (2) if the retroactive effective date were used, 
the new unit would enjoy a period of exclusive exemption 
only so long as it had not yet achieved commercial pro- 
duction, a period related directly to the comparative com- 
petitive positions of the units and during which the new- 
comer is reasonably entitled to protection against discrim- 
inatory practices by established competitors. 

It is submitted that, although the foregoing consider- 
ations are eminently fair and equitable and consistent 
with the language and purposes of the Act, they may 
turn out to have little practical significance. In the great 
bulk of cases, as in Case No. 71 itself, it will undoubtedly 
be true that production by the new unit on a commercial 
scale will not be achieved until after the date of approval, 
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so that the date of eligibility for old units will, in a prac- 
tical sense, be dependent only upon the commencement of 
commercial production by the new unit. This conclusion 
finds support in the fact that the Act permits proposed 
new units to apply for and secure exemption in contem- 
plation of future construction of facilities, with still later 
actual production to follow. In the case of new units, 
therefore, production on a commercial scale will nearly 
always follow the securing of tax exemption. 

A further major problem of interpretation is raised by 
Section 17 of the Act which reads as follows: 


Section 17.—Tax exemption transfer 


The tax exemption granted hereunder shall not be transferable 
under any circumstance, including but without limitation, by 
reason of the transfer (a) of the properties of the industrial unit 
exempted, or (b) a majority of the voting stock of the under- 
taking owning such industrial unit, unless the transfer is pre- 
viously approved by the Executive Council and the Governor of 
Puerto Rico. For the purposes of this Section, the term “trans- 
fer,” shall, in addition to its ordinary meaning, mean: (1) the 
transfer to a single person of a majority of the voting stock of the 
undertaking owning the industrial unit; and (2) the transfer of 
stocks which do not entail directly or indirectly a change in the 
control of such undertaking. This prohibition shall not be appli- 
cable to transfers from subsidiary to the parent corporation there- 
of provided such transfer is made in the cases provided for under 
Section 7 of this Act and the Executive Council and the Treas- 
urer of Puerto Rico are notified in writing of the said transfer. 


Section 17, apparently precludes a transfer of a tax 
exemption under any circumstance without prior ap- 
proval of the Executive Council and defines a transfer in 
such a way as to include the sale of even one share of 
stock, although what was probably intended was to re- 
quire prior approval for only those bulk transfers of 
either a majority of the voting power or of a majority of 
the shares representing a beneficial but not a voting inter- 
est in the corporation. Amendatory provisions are recom- 
mended. 

It appears from the foregoing that a Puerto Rico or 
United States businessman interested in participating in 
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Puerto Rico’s program of industrialization need have no 
fear as to the legal soundness of the Tax Exemption Pro- 
gram. The basic legislation appears to be free from con- 
stitutional infirmities. The contractual nature of the grants 
appears to provide adequate protection against the danger 
of impairment by any subsequent action of the legislative 
or executive branches of the insular government of the 
rights acquired under a grant. Moreover, the history of 
the administration of previous tax exemption laws in 
Puerto Rico belies the existence of any such danger. 

The benefits offered by the program and the many other 
industrial advantages offered by Puerto Rico are such as 
to warrant serious consideration of the island as a poten- 
tial site for the location of new industries or new plants 
of industries which are expanding. 

By careful compliance with the applicable provisions 
of the insular, federal and state laws it will be possible 
for many businesses to attain a status of complete tax 
exemption both on the original earnings of the business 
and the distribution of the profits. Careful planning of 
business operations and financial transactions will be re- 
quired, however. 

Any businessman interested in establishing and operat- 
ing an industry in Puerto Rico under the Tax Exemption 
Program will do well to familiarize himself with the in- 
sular, federal and state tax laws which will affect his 
business and financial transactions. He will want to know 
the answers to such questions as: 


Will the complete exemption from Puerto Rico taxes be offset 
by federal taxes which I must pay on the income earned in 
Puerto Rico? 


Will I be able to withdraw my profits from Puerto Rico after 
the close of the tax exemption period without the payment of 
heavy Puerto Rico or federal taxes? 


If I conduct my business in the form of a corporation, will the 
dividends be tax free? 


If I liquidate my business in Puerto Rico, will I be subject 
to taxation? ° 
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The answers to these questions depend upon the inter- 
action of the insular, federal and state tax laws. A de- 
tailed analysis of these provisions and how they interact 
is beyond the scope of this article. This matter will be 
discussed in an article which will be published in the fol- 
lowing issue of this law review. 
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EDITORIAL NOTES 


FAMILY PARTNERSHIPS—TOWER AND LUSTHAUS REVISITED 


Introduction 


The determination of the existence of a valid family partnership 
within the meaning of I. R. C. §§ 181" and 182? viewed in light of 
I. R. C. §§ 11° and 22 (a)* has frequently troubled the courts in the 
past and from indications will continue to do so in the future. Follow- 
ing the decisions in Commissioner v. Tower® and Lusthaus v. Com- 


1“§$ 181. Partnership not taxable. 

“Individuals carrying on business in partnership shall be liable for income tax 
only in their individual capacity.” 

2“$182. Tax of partners. 

“In computing the net income of each partner, he shall include, whether or not 
distribution is made to him— 

“(a) As part of his gains and losses from sales or exchanges of capital assets 
held for not more than 6 months, his distributive share of the gains and losses 
of the partnership from sales or exchanges of capital assets held for not more 
than 6 months. 

“(b) As part of his gains and losses from sales or exchanges of capital assets 
held for more than 6 months, his distributive share of the gains and losses of 
the partnership from sales or exchanges of capital assets held for more than 6 
months. 

“(c) His distributive share of the ordinary net income or the ordinary net 
loss of the partnership, computed as provided in section 183 (b).” 

3“$11. Normal tax on individuals. 

“There shall be levied, collected, and paid for each taxable year upon the net 
income of every individual a normal tax... .” 

4“$22. Gross income—(a) General definition. 

“‘Gross income’ includes gains, profits, and income derived from . . . pro- 
fessions, vocations, trades, businesses, commerce, or sales, or dealings in prop- 
erty, whether real or personal, growing out of the ownership or use of or inter- 
est in such property; also from interest, rent, dividends, securities, or the trans- 
action of any business carried on for gain or profit, or gains or profits and 
income derived from any source whatever.” 

Also pertinent to this problem is the definition of the terms “partnership” 
and “partner” as used in the Internal Revenue Code: 

“§ 3797. Definitions. 

“(a) When used in this title, where not otherwise distinctly expressed or 
manifestly incompatible with the intent thereof— 
“(2) Partnership and partner. 

“The term ‘partnership’ includes a syndicate, group, pool, joint venture, or 
other unincorporated organization, through or by means of which any business, 
financial operation, or venture is carried on, and which is not, within the mean- 
ing of this title, a trust or estate or a corporation ; and the term ‘partner’ in- 
cludes a member in such a syndicate, group, pool, joint venture, or organiza- 
tion.” 

See also Bureau of Internal Revenue I. T. 3845, 1947 Cum. Bull. 66, 67. 

5 327 U. S. 280, 66 Sup. Ct. 532, 90 L. ed. 670 (1946). Where taxpayer gave 
his wife shares of stock in a close corporation on the condition that she invest 
the liquidating dividends in successor business (not a corporation), and three 
days later the corporation was dissolved and the business started, and where the 
wife did nothing for the business other than to contribute her liquidating divi- 
dends, the income of business was all held taxable to the taxpayer since there 
was no bona fide partnership. 
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missioner,® the Tax Court supposedly established as a criterion, a 
yardstick type of test 7 to determine the bona fides of a family partner- 
ship. This “measure” lasted until the recent decision of Commis- 
stoner v. Culbertson.® 

The problem as to whether a valid partnership exists arises from 
the indeterminate nature of the line which can be drawn between the 
transfer of right to income on the one hand, where the income is tax- 
able to the transferor,® and transfer of property producing income on 
the other, where income is taxable to the transferee.?° In the case of 
family partnerships, either husband-wife or parent-child, there is the 
additional problem of whether the main causation is tax avoidance so 
that the partnership exists only in name. While tax minimization by 
legal means is recognized as a right allowed to all taxpayers," pres- 
ence of a tax reduction motive is a factor (detrimental to the tax- 
payer) which is considered in determining validity of the business 
structure.?* This is especially true in any family arrangement where 
the close relationship of the parties subjects any transaction calcu- 
lated to reduce taxes to special scrutiny.** The reason for such 
scrutiny is apparent, for if income produced by the husband’s (or 
father’s or child’s) efforts is still used for the same family and busi- 
ness purposes, failure to tax it to him would frustrate the very pur- 
pose of I. R. C. § 22 (a).1* For the same reason, the Supreme Court 
has held that § 22 (a) will not be contravened by the validity of the 
partnership or family arrangement under state law. 


6 327 U. S. 293, 66 Sup. Ct. 539, 90 L. ed. 679 (1946). The facts of this case 
were similar to those of the Tower case, supra note 5, and the cases were con- 
sidered jointly by the Supreme Court. 

7 See note 21, infra. 

8 337 U. S. 733, 69 Sup. Ct. 1210 (1949). 

® Helvering v. Horst, 311 U. S. 112, 61 Sup. Ct. 144, 85 L. ed. 75 (1940) ; 
Helvering v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554, 84 L. ed. 788 (1940) ; 
Lucas v. Earl, 281 U. S. 111, 50 Sup. Ct. 241, 74 L. ed. 731 (1930). 

10 Pearce v. Commissioner, 315 U. S. 543, 62 Sup. Ct. 754, 86 L. ed. 1016 
(ea: Blair v. Commissioner, 300 U. S. 5, 57 Sup. Ct. 330, 81 L. ed. 465 
(1937). 

11 “The legal right of a taxpayer to decrease the amount of what otherwise 
would be his taxes, or altogether avoid them, by means which the law permits, 
cannot be doubted.” Gregory v. Helvering, 293 U. S. 465, 469, 55 Sup. Ct. 
266, 79 L. ed. 596 (1935) ; Commissioner v. Tower, supra note 5. 


12 Commissioner v. Tower, supra note 5; Commissioner v. Culbertson, supra 
note 8. 


13 Helvering v. Clifford, cited note 9 supra. 
14 See note 4 supra. 


15 Commissioner v. Tower, supra note 5; United States v. Pelzer, 312 U. S. 
399, 61 Sup. Ct. 659, 85 L. ed. 913 (1941) ; Morgan v. Commissioner, 309 U. S. 
78, 60 Sup. Ct. 424, 84 L. ed. 585 (1940). 
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Treatment of Cases by the Tax Court Following 
the Tower Decision 


In the Tower’*® decision, Mr. Justice Black, speaking for the ma- 
jority, said of the wife: 


If she either invests capital originating with her or substan- 
tially contributes to the control and management of the business, 
or otherwise performs vital additional services, or does all of 


these things she may be a partner as contemplated by 26 U. S. C. 
§§ 181, 182.2" 


This was taken to establish an objective test and rule-of-thumb 
(which lasted until the Culbertson** decision) as to whether or not 
a valid partnership was intended. If the Tax Court failed to find 
either “valid services,” or “original capital” the income was held 
taxable to the husband (or father or son) under the doctrine that 
income earned by one person is taxable to him, if given to another 
for the donor’s satisfaction. Therefore, in the post-Tower®® deci- 


sions it was considered essential that either of the supposed Tower 
requirements be present.” 


In Kent v. Commissioner,”* the circuit court, in speaking of the 
Tax Court said: 


The Tax Court’s construction of the Tower and Lusthaus 
cases . . . is that lack of material income-producing services 


16 327 U. S. 280, 66 Sup. Ct. 532, 90 L. ed. 670 (1946). 

17 Jd. at p. 290. 

18 Supra note 8. 

19 Supra note 9. 

20 Simons, Family Partnerships Since the Tower and Lusthaus Decisions 
(1946), 82 J. Accr. 130, reviews in detail the first 35 court decisions relating to 
family partnerships, subsequent to the Tower and Lusthaus decisions, and 
analyzes in a table the material factors involved. 

21 Thus in Edwin F. Sandberg v. Commissioner, 8 T. C. 423, at p. 428 (1947), 
the Tax Court stated “It is by now well settled that, in order to sustain a 
family partnership for tax purposes, it must be shown that the wife contributed 
either capital, or services of a vital nature.” In David L. Wilkoff, 6 C. C. H., 
T. C. M. 118, 124 (1947) it was said that “Those alleged to be members of a 
partnership . . ., his wife and two children, did not contribute services to the 
business or capital originating with themselves.” 

The Culbertson case itself reiterated this objective test where the Tax Court 
said, “Nevertheless, we think that fact [that many cattle businesses are com- 
posed of fathers and sons, and that the nature of the industry so requires] does 
not override the many decisions to the general effect that partners must con- 
tribute capital originating with them, or vital services.” 6 C. C. H., T. C. M. 
692, 700 (1947). 

The Tax Court, in Trepte v. Commissioner, 7 C. C. H., T. C. M. 317, 324 
(1948), said “We think, in general, that services do not greatly affect this case. 
We find neither son adding ‘vital additional service’ which would take the place 
of capital contributed because of formation of a partnership.” This case was 
reversed and remanded for decision in conformity with the Culbertson decision, 
175 F. (2d) 444 (C. A. 9th, 1949). At this writing the case is still pending. 

See also Hougland v. Commissioner, 166 F. (2d) 815 (C. C. A. 6th, 1948), 
cert. den. 334 U. S. 846, 68 Sup. Ct. 1515, 92 L. ed. 1770 (1948) ; Mario Morano, 

C. C. H., T. C. M. 442 (1948), aff'd —— F. (2d) —— (C. A. 3d, 1949). 
22170 F. (2d) 131 (C. A. 6th, 1948). 
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. or of capital originating with the wife, is sufficient to 
negative any partnership agreement between husband and wife, 


even in the absence of a finding of an underlying motive of tax 
reduction.** 


The Culbertson Decision 


In the Culbertson** case, a partnership return which was filed by 
respondent taxpayer and his four sons indicating a division of income 
approximating the capital contributed by each partner was not ac- 
cepted by the Commissioner. Respondent and one Coon were in the 
cattle raising business. Coon agreed to sell his interest to respondent 
on the condition that respondent would in turn sell an undivided one- 
half interest in the herd to his four sons. This was done, the boys 
giving their father a note for their share, said note eventually being 
paid by income from the partnership and gifts from respondent. Dur- 
ing the tax years in question, 1940 and 1941, the elder two boys were 
in the Army. The oldest son had worked as foreman for the Culbert- 
son and Coon partnership, and continued as such after the formation 
of Culbertson & Sons, under the same conditions, until entering the 
Army. The second son, upon graduation from college in 1940, went 
directly into the Army. The two younger boys, both minors in 1940, 
went to school during the winter and worked on the ranch during the 
summer. The partnership agreement between taxpayer and his sons 
was oral. The Tax Court?® upheld the Commissioner on the basis 
that there was no bona fide partnership. This was reversed by the 
Court of Appeals for the Fifth Circuit.2* Held, by the Supreme 
Court, reversed and remanded to the Tax Court.?7 

The Supreme Court opinion was divided into three sections. The 
first dealt with the court of appeals treatment of the case,?* where it 
was held that a family partnership entered into for other than tax 
avoidance purposes should be recognized for taxation purposes even 
though it was contemplated that the sons would contribute neither 
capital nor services during that tax year, since the partnership was 
formed “. . . with the full expectation and purpose that the boys 
would, in the future, contribute their time and services to the part- 
nership.”*® (emphasis added). The Supreme Court completely re- 
jected this theory of future participation being sufficient for a present 


23 Td. at p. 136. 

24 Supra note 8. 

256 C. C. H., T. C. M. 692 (1947). 

26 168 F. (2d) 979 (C. C. A. 5th, 1948). 

27 Supra note 8. 

28 Supra note 26. 

29168 F. (2d) 979, 982 (C. C. A. 5th, 1948). 
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partnership. Since by fair implication the Tower case indicated that 
there must be some participation during the tax year, the Court said: 


The intent to provide money, goods, labor, or skill sometime 
in the future cannot meet the demands of §§ 11 and 22 (a) of 
the Code. . . . The vagaries of human experience preclude 
reliance upon even good faith intent as to future conduct as a 
basis for the present taxation of income.*® 


The Supreme Court next considered the approach taken by the 
Tax Court.** The Tax Court was criticized for the stand it had taken 
since “Use of these ‘tests’ [vital services or original capital] of part- 
nership indicates, at best, an error in emphasis.” ** Chief Justice Vin- 
son, speaking for the majority, maintained that the ultimate question 
for decision as set forth in the Tower case was one of the intent of 
the parties “. . . to join together for the purpose of carrying on busi- 
ness and sharing in the profits or losses or both” ** and that that 
portion of Mr. Justice Black’s opinion in the Tower case ** which the 
Tax Court had treated as setting up objective standards was merely 
an enumeration of some of the factors which should be looked for in 
determining this intent.*® 

It is stated that this determination of subjective intent is not too 
great a burden on the Tax Court, since the finding of the subjective 
intent of a person is often used by the courts, and by the Tax Court 
itself in considering whether or not there has been a gift in contem- 
plation of death.** 

As indicated in the introduction, family transactions calculated to 
reduce taxes are always subjected to special scrutiny.** But the Cul- 
bertson case signifies that such scrutiny does not mean that “vital 
services” or “original capital” must be present, but rather that these 
factors are evidence—though not exclusive evidence—of the existence 
of a valid partnership. 


30 Supra note 8 at p. 740. 

31 Supra note 25. 

32 Supra note 8 at p. 741. 

33 Supra note 5 at p. 287. 

84 Supra note 17. 

35 As reiterated in the Culbertson case, this intent is to be determined by an 
examination of all the factors leading up to the formation of the partnership: 
“ . . the agreement, the conduct of the parties in execution of its provisions, 
their statements, the testimony of disinterested persons, the relationship of the 
parties, their respective abilities and capital contributions, the actual control of 
the income and the purposes for which it is used, and any other facts throwing 
light on their true intent. . . .” 337 U. S. 733, 742 (1949). See note 59 infra. 

36 Jd. at p. 743. Cf. Allen v. Trust Co. of Georgia, 326 U. S. 630, 66 Sup. 
Ct. 389, 90 L. ed. 367 (1946); United States v. Wells, 283 U. S. 102, 51 Sup. 
Ct. 446, 75 L. ed. 867 (1931). 

37 Helvering v. Clifford, cited note 9 supra. 
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In the third section of its opinion, the Supreme Court discussed the 
isolation of an original capital contribution by the purported partner 
as a requirement, saying, “The Tax Court’s isolation of ‘original capi- 
tal’ as an essential of membership in a family partnership also indi- 
cates an erroneous reading of the Tower opinion.” ** What may be 
considered capital originating with the person has been a frequent 
subject of litigation in the Tax Court.*® That the true test to be 
applied for such determination is that of the general law of gifts, 
is indicated by the Culbertson decision. Whether the amount contrib- 
uted and the income earned by it is to be treated as the property of 
the donee, is to be determined by whether there has been a “ 
substantial change in the economic relation of members of the fam- 
ily to the income.” *° This should be determined by a consideration 
of all the facts. If it is found that the transactions constituted more 
than a “. . . mere paper reallocation of income among the family 
members” ** the gift should be considered bona fide. The Court did 
reiterate the Clifford ** principle of special scrutiny which should be 
given such intra-family “gifts” due to the possibility of mere camou- 
flage. Therefore, it is felt by the Court that the presence or absence 
of original capital is merely indicative of the intent of the parties to 
create a partnership and not, in itself, an essential test of whether one 
exists.** 


Since the Tax Court had failed to consider testimony as to partici- 


38 Supra note 35 at p. 745. 

39 Cf. Wenig v. Commissioner, —— App. D. C. ——, 177 F. (2d) 62 (1949) ; 
Hartz v. Commissioner, 170 F. (2d) 313° (C. A. 8th, 1948), cert. den. 337 U.S 
959, 69 Sup. Ct. 1528, 93 L. ed. — (1949) ; Graber v. Commissioner, 171 F. (aa) 
32 (C. A. 10th, 1948) ; Sam Schnitzer v. ‘Commissioner, it. ¢ (No. 8) 
(1949) ; Mario Morano, supra note 21; Joseph J. Morrison v. Commissioner, 11 
Z. © (No. 84) (1948). See also notes 5, 6, 20 and 21, supra. 

40 Supra note 35 at p. 745. 

41 327 U. S. 280, 292 (1946). 

42 Cited note 9 supra. 

43“The fact that transfers to members of the family group may be mere 
camouflage does not, however, mean that they invariably are. The Tower case 
recognized that one’s participation in control and management of the business is 
a circumstance indicating an intent to be a bona fide partner despite the fact 
that the capital contributed originated elsewhere in the family. If the donee of 
property who then invests it in the family partnership exercises dominion and 
control over that property—and through that control influences the conduct of 
the partnership and the disposition of its income—he may well be a true part- 
ner. Whether he is free to, and does, enjoy the fruits of the partnership is 
strongly indicative of the reality of his participation in the enterprise. In the 
Tower and Lusthaus cases we distinguished between active participation in the 
affairs of the business by a donee of a share in the partnership on the one hand, 
and his passive acquiescence to the will of the donor on the other. This dis- 
tinction is of obvious importance to a determination of the true intent of the 
parties. It is meaningless if ‘original capital’ is an essential test of the member- 
ship in a family partnership.” Supra note 35 at pp. 747-48. 
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pation of Culbertson’s sons in the management of the ranch* 
because it did not fall “. . . within either of the ‘tests’ adopted by the 
Tax Court....”** (ji. e., whether there had been vital services or 
original capital), the Court, without passing on the probative value of 
such testimony, reversed and remanded the case to the Tax Court*® 
to determine as to which of the sons there was 


. a bona fide intent that they be partners in the conduct of 
the cattle business, either because of services to be performed 
during those years, or because of contributions of capital of 
which they were the true owners, as . . . defined . . . in the Clif- 
ford, Horst, and Tower cases. .. .* 


Mr. Justice Black and Mr. Justice Rutledge, although they thought 
that the Tax Court had correctly applied the Lusthaus and Tower 
principles, acquiesced in the Court’s opinion since they believed it 
important to have a court interpretation of the applicable taxing stat- 
ute for guidance in its future application. 

Mr. Justice Burton concurred, stating that there was nothing in 
the facts which would, as a matter of law, preclude the Tax Court 
from finding that there was a valid partnership. He felt that the 
physical absence of the sons from the ranch should not preclude them 
from the obligations and benefits of the partnership for tax purposes. 
A present commitment to render future services should be weighed 
with other material considerations for the purpose of taxation as well 
as other partnership purposes. 

Mr. Justice Jackson, dissenting, would have affirmed the court of 
appeals, on the basis that the common-law tests of partnership valid- 
ity should be used.** 

Mr. Justice Frankfurter, in his concurring opinion, attempted to 


44“ | . participation in control and management of the business . . . was 
discarded by the Tax Court as a ‘test’ of partnership. This indicates a basic 
and erroneous assumption that one can never make a gift to a member of one’s 
family without retaining the essentials of ownership, if the gift is then invested 
in a family partnership. We included participation in management and control 
of the business as a circumstance indicative of intent to carry on business as a 
partner to cover the situation in which active dominion and control of the sub- 
ject of the gift had actually passed to the donee. It is a circumstance of prime 
importance.” Ibid. note 17. 


45 Id. at p. 748, note 18. 


46 The hearing of the case was December 5, 1949. As yet there has been 
no decision. 


47 Td. at p. 748. 


“It is of interest that a bill before Congress during the last session, which 
was passed by the House but died i in the Senate due to adjournment, would have 
abrogated the law as set forth in the Tower decision and established the gen- 
eral law of partnerships as the criteria. H. R. 6712, 80th Cong. 2d Sess. (1948). 
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set forth more explicitly the appropriate legal criteria to be applied. 
In conclusion he said: 


In plain English, if an arrangement among men is not an 
arrangement which puts them all in the same business boat, then 
they cannot get into the same boat merely to seek the benefits 
of §§ 181 and 182. But if they are in the same business boat, 
although they may have varying rewards and varied responsi- 
bilities, they do not cease to be in it when the tax collector 
appears. *® 


Post-Culbertson Decisions 


The tenor of several articles written since the Culbertson opinion, 
seems to indicate that the writers feel that the taxpayer will find it 
easier to prove the existence of a valid family partnership.°° Of 
course, it must be remembered that with the present provision in the 
Code permitting joint returns by husband and wife,** the problem as 
it concerns a husband-wife partnership has really become moot. But 
the need for clarification of the subject still exists in regard to part- 
nerships existing between other family members. 

By a careful reading of their decisions, it can be seen that the Tax 
Court perhaps did not merit such stern criticism as it received in the 
Culbertson opinion. While the Tax Court has said in numerous deci- 
sions that the essential elements required for a valid family partner- 
ship are vital services or original capital,®* in many instances they 
have gone on to consider the other factors present in each case.** 

It is submitted that what really exists in all these cases, is an ex- 
tremely complex factual situation and while all courts agree that intent 
shall govern, different interpretations and different weights are given 
the various manifestations of that intent, by the fact-finding body. It 
is conceded that those cases which are clearly either valid or invalid 
partnerships will receive similar treatment by all, but in the question- 
able cases, those which are the constant cause of litigation, analysis 
of an extremely complex situation, with the goal of determining the 
intent, will be quite complicated. The attempt, therefore, of the fact- 
finding tribunal to look for specific elements to exist in order to de- 


49 Supra note 35 at p. 754. 

50 Gutkin and Beck, Culbertson Case May Herald New Era in Family Part- 
nerships, (1949) 88 J. Accr. 121; Olson and Martin, The Culbertson Case, 
(1949) 27 Taxes 777; Thrower, Culbertson—A Return to Normalcy in Family 
Partnerships, (1949) 12 Ga. B. J. 7. 

517. R. C. $51 (b). 

52 See note 21 supra. 

53 In the Culbertson decision, after finding that the taxpayer’s sons had con- 
tributed neither “original capital” nor “vital services,” the Tax Court went on 
to say: “. .. in addition to the above inquiries to the presence of those 
elements deemed by the Tower case essential for Federal tax purposes, . . .” 
6C. C. H., T. C. M. 692, 699, and thereupon considered other factors present. 


7 
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termine the intent should not be too severely criticized. Outward 
manifestations provide the only means from which a subjective intent 
may be determined. The ultimate factor which must exist is that the 
purported partner has economic control of his investment and the 
income. The underlying problem is whether the person claiming the 
income earned it, because of the well settled proposition that he 
who earns the income is taxable on that income. 

Chief Justice Vinson spoke of the ultimate question as being one 
of whether there is a “business purpose” to the claimed structure.*° 
The opinion did not define what was meant, and it remains to be seen 
how the courts will interpret it.°* 

Decisions handed down by the Tax Court since the decision in the 
Culbertson case, seem to indicate that the court is now looking to see 
whether the parties, acting in good faith and with a business purpose, 
intended to join together in the conduct of the business as partners.*" 


54 Note 9 supra. 
55“The question is . . . whether, considering all the facts . . . the parties in 
good faith and acting with a business purpose intended to join together in the 
present conduct of the enterprise.” Supra note 35 at p. 742. 

56 In an interesting article written before the Culbertson decision, the sugges- 
tion was made of having a two-fold test as to the partnership validity. First the 
court should determine whether there was a “business purpose” as expounded by 
Gregory v. Helvering, cited note 11 supra, which established the business pur- 
pose rule used in corporation reorganization cases. If no business purpose was 
found, the court should see whether there was retention of “substantial owner- 
ship” so as to bring the case under Helvering v. Clifford, cited note 9 supra, 
and Helvering v. Stuart, 317 U. S. 154, 63 Sup. Ct. 140, 87 L. ed. 154 (1942). 
Haskell, Capital Contributions and “Business Purpose” in Family Partnerships, 
(1949) 33 Minn. L. Rev. 714. 

5T “The Court made clear [in speaking of the Supreme Court decision in the 
Culbertson case] that there are no simple reagents for detecting partnerships. 
It emphasized that a partnership is a reality of both substantive interest and 
intent on the part of the purported partners, and that this reality of joint 
participation is the identifying feature of a partnership.” Wenig v. Commis- 
sioner, cited note 39 supra, at p. 63. 

Matuszewski v. Commissioner, 13 T. C. —— (No. 96) (1949) (bona fide 
partnership between husband and wife under oral ogreement where both in- 
tended to have a partnership and worked in the business) ; Theurkauf v. Com- 
missioner, 13 T. C. —— (No. 70) (1949) (valid partnership between husband 
and wife where latter, performing no services, was found to have made a valid 
contribution of capital of which she was the full and legal owner at the time 
she made it, even though this capital was from liquidating dividends of a cor- 
poration the stock of which had been given her by her husband just several 
weeks prior to liquidation with resulting partnership formation. Intent to be 
partners was found and Commissioner v. Tower, note 5 supra, was distin- 
guished) ; Depue v. Commissioner, 13 T. C. —— (No. 62) (1949) (where 
husband and wife shared the responsibility, the work, and income, intent plus 
business purpose were, found) ; Wilson v. Commissioner, 13 T. C. —— (No. 
57) (1949) (father, 80, who had founded the business, found to be valid part- 
ner, notwithstanding that his capital contributions had been withdrawn, since he 
helped formulate policies and acted as an advisor) ; Middlebrook v. Commis- 


sioner, 13 T. C. —— (No. 54) (1949) (where wife performed important serv- 
ices, contributed capital, and there was intent to have a partnership, she was a 
bona fide partner) ; Harmon v. Commissioner, 13 T. C. —— (No. 53) (1949) 


(where parties acted in good faith and with a business purpose, son was valid 
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It is perhaps paradoxical that at least one case decided to date found 
that there was no bona fide intent to act as a partnership despite the 
fact that the court found that the wife had contributed vital services to 
the business for a long time prior to and also during the tax years in 
question.** Whether this result was a harsh one turning on its facts, 
or whether the Court is falling into another error and looking pri- 
marily for “. . . actual control of the income and the purposes for 
which it was used. . . .” °° in order to find a valid partnership (with 
resulting serious repercussions) will remain to be seen. But the 
general tenor of the cases so far decided seems to indicate that the 
court is weighing all the facts present to determine the overall picture 
of subjective intent, just as any fact-finding tribunal will do. 


Conclusion 


Will there be any radical change in the manner of treatment of 
family partnership cases? The best way to determine this is by a 
comparison of pre-Culbertson and post-Culbertson decisions in the 
same cases. The Culbertson case itself was reversed and remanded, 
and several other cases which were reversed and remanded by the 
circuits for redetermination in conformity to Culbertson, are still 
pending.* 

The Culbertson decision indicates that transactions between family 
members must be looked to as a whole. Presence of “vital services” 
and “original capital” are evidence—but non-exclusive evidence—of 


partner) ; Delchamps v. Commissioner, 13 T. C. (No. 39) (1949) (where 
wives were made partners for the purpose of securing bank credit for the busi- 
ness, there was a valid partnership since there was a business purpose and a bona 
fide intent). 

Contra: Visintainer v. Commissioner, 13 T. C. —— (No. 104) (1949) (in- 
come from sheep-ranching business earned by proceeds from sale of wool was 
taxable to petitioner, notwithstanding assignment of a portion of the sheep to his 
minor children as gifts) ; Funai vy. Commissioner, 13 T. C. —— (No. 90) (1949) 
(despite vital services, no intent to form partnership where husband dominated 
all of the income); Barrett v. Commissioner, 13 T. C. (No. 71) (1949) 
(no intent) ; Cobb v. Commissioner, 13 T. C. (No. 66) (1949) (no intent 
or business purpose where wife merely did routine bookkeeping) ; Harmon v. 
Commissioner, supra, (no intent, in good faith and with business purpose, that 
wife be a partner). 

58 Funai v. Commissioner, cited note 57 supra. 

59 The Tax Court isolated this one feature from those listed by the Supreme 
Court in the Culbertson decision note 35 supra, as indicative of intent. The 
money here was deposited in joint bank accounts and the wife did not use any 
of it. Control of income must be distinguished from the ultimate question of 
who earned the income. 

60 See note 46 supra. 

61 Ginsburg v. Arnold, 176 F. (2d) 879 (C. A. 5th, 1949) ; Seabrook v. Com- 
missioner, 176 F. (2d) 605 (C. A. 5th, 1949) ; Trepte v. Commissioner, 175 F. 
(2d) 444 (C. A. 9th, 1949). 

Harris v. Commissioner, 175 F. (2d) 444 (C. A. 9th, 1949) was settled by 
stipulation and closed out Dec. 28, 1949 (with a return of overpayments to tax- 
payer.) 
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intent. The net result of the decision is that the Tax Court will no 
longer be able to apply arbitrary “tests” and will revert to applica- 
tion of general principles of law for determination of the validity of 
family partnerships for federal taxation purposes. There has been no 
real crystalization of the law on the subject,®*? numerous problems 
will still arise, and each case must turn on its own facts. But will 
any of these conclusions, logical in theory, cause results contrary in 
practice when applied to factual situations similar to post-Tower 
cases? Those cases of clear subterfuge will be treated as always, 
since substance and not form is really the criterion.®* Similarly, those 
cases which clearly indicate the establishment of a bona fide partner- 
ship will stand as such. It is primarily that middle class, where it 
is doubtful as to what was really intended, that consideration must be 
directed. In this in-between group, variations in result may stem 
directly from the relative weight given each of the numerous compli- 
cated factors present.** As to whether or not there will be an overall 
benefit to taxpayers as a result of the Culbertson decision, only time 
will tell.* Rut C. BRESLAUER. 


THe ENHANCEMENT CLAUSE OF THE MERCHANT MarINE AcT 


Introduction 


Within the score of months following the date of the Japanese 
attack upon Pearl Harbor, close to 4,000 privately-owned ships were 
taken over for war duty by the government through the War Ship- 
ping Administration. Of these, about 1,500 were large vessels, such 
as freighters, tankers, and passenger ships, and they comprised virtu- 
ally the entire oceangoing merchant fleet of the United States. The 
remaining 2,500 were small craft, such as fishing vessels, tugs, barges, 


62 Gutkin and Beck, cited note 50 supra, feel that the opinion goes “far to 
crystallize the legal standards to be applied in a family partnership case. . . .” 
(p. 125). This conclusion is questionable. The Culbertson decision, in restat- 
ing the Tower principles, has left many ambiguities, e. g., what is meant by a 
“business purpose”, when there will be “original capital” upon a gift by a fam- 
ily member already in the business, etc. 

63 Commissioner v. Court Holding Co., 324 U. S. 331, 65 Sup. Ct. 707, 89 L. 
ed. 981 (1945); Harrison v. Schaffner, 312 U. S. 579, 61 Sup. Ct. 759, 85 L. 
ed. 1055 (1941). 


64 Since the partial abrogation of Dobson v. Commissioner, 320 U. S. 489, 
64 Sup. Ct. 239, 88 L. ed. 248 (1943), by statute (I. R. C. § 1141 (a)), find- 


ings of fact by the Tax Court may be reversed by appellate courts, but only 
where a gross error is clearly indicated. 


65 See note 61 supra. 
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yachts and harbor craft. No industry was more thoroughly and com- 
pletely converted to war use than the merchant marine.* 

It was generally understood that the owners of ships appropriated 
for war use were to be compensated for the loss of their vessels. 
However, the War Shipping Administration, as well as the United 
States Maritime Commission after the dissolution of the W. S. A., 
was unable to settle many of the financial obligations resulting from 
this ship procurement program because of doubts which arose as to 
the meaning of the laws under which the vessels were requisitioned, 
particularly section 902 (a) of the Merchant Marine Act of 1936, as 
amended.? The difficulty arose out of the provision of section 902 
(a) that, while the owners of requisitioned vessels should be paid just 
compensation, “in no case shall the value of the property be deemed 
enhanced by the causes necessitating the taking or use.” 

Some of the questions raised by this limitation, usually referred to 
as the “enhancement clause,” were as follows: Is the meaning of 
the enhancement clause coextensive with the requirement of the Fifth 
Amendment of the Constitution that no private property shall be 
taken for public use without the payment of just compensation? If 
it is, what are the judicial precedents for the language of the enhance- 
ment clause? If it is not, is section 902 (a) of the Merchant Marine 
Act of 1936 valid and applicable to judicial determination of just 
compensation or is it merely a guide for the administrative settlement 
of claims against the requisitioning agency? In either event, what 
is the measure of enhanced value required to be excluded from the 
value of the property taken or used? 


Legislative History of the Enhancement Clause 


The enhancement clause was first used in its present form in the 
Merchant Marine Act of 1928. Prior to that act payment of just 
compensation for the taking of vessels was prescribed by section 10 
of the act of September 7, 1916, establishing the United States Ship- 
ping Board. Section 10 of that act authorized the taking of vessels, 
and provided: 


Thereafter, upon ascertainment by agreement or otherwise, the 
United States shall pay the person interested the fair actual value 
based upon normal conditions at the time of the taking of the 
interest of such person in every vessel taken absolutely. . .° 


1 Hearings before the Committee on the + com Marine and Fisheries on 
H. R. 2731, 78th Cong., Ist Sess. (1943) p 

249 Srar. 1985, 2015 (1936), as pans ‘s Stat. 1255 (1939), 57 Strat. 49 
(1943), 46 U. S. C. §1242 (a) (1946). 

339 Srat. 728, 731 (1916). 
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Section 702 (a) of the Merchant Marine Act of 1928 provided 
for the taking of certain vessels, and subsection (b) of that section 
provided for the payment of just compensation as follows: 


In such event the owner shall be paid the fair actual value of 
the vessel at the time of taking, or paid the fair compensation for 
her use based upon such fair actual value; but in neither case 
shall such fair actual value be enhanced by the causes necessitat- 
ing the taking.* 


Section 902 (a) of the Merchant Marine Act of 1936 continued 
this provision for payment of just compensation in substantially the 
same form.’ This was later amended supposedly to show that value 
was to be determined without qualification. In reporting out the 
amendatory act the House of Representatives Committee on Mer- 
chant Marine and Fisheries concluded : 


The reason for this change in phraseology is that the omitted 
words are unnecessary and serve only to suggest that in deter- 
mining just compensation some particular kind of value might 
be used rather than that meant where value is to be determined 
without qualification.® 


If that was the intent of Congress, it is unfortunate that such intent 
was not more clearly expressed in the language of Section 902 (a), 
as amended. The indefinite and unnecessary wordage of the enhance- 
ment clause was continued unaltered and the suggestion of a legis- 
lative formula for the determination of just compensation remained, 
as is shown by the following pertinent part of Section 902 (a), as 
amended : 


Whenever the President shall proclaim that the security of 
the national defense makes it advisable or during any national 
emergency declared by proclamation of the President, it shall be 
lawful for the [United States Maritime] Commission to requisi- 
tion or purchase any vessel or other watercraft owned by citizens 
of the United States. ... When any such property or the use 
thereof is so requisitioned, the owner thereof shall be paid just 
compensation for the property taken or for the use of such prop- 


#45 Strat. 689, 697 (1928). 


5“Tt shall be lawful for the United States Maritime Commission to requisi- 
tion any vessel documented under the laws of the United States, during any 
national emergency declared by proclamation of the President, and when so 
taken or used, the owner shall be paid the fair actual value of the vessel at the 
time of taking, or paid the just compensation for the vessel’s use based upon 
such fair actual value (excluding any national defense features previously paid 
for by the United States), less a deduction from such fair actual value of any 
construction differential subsidy allowed under this Act, and in no case shall 
such fair actual value be enhanced by the causes necessitating the taking.” 49 
Stat. 2015 (1936). 


6H. Rept. 660, 76th Cong., p. 73 (1939). 
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erty, but in no case shall the value of the property taken or used 


be deemed enhanced by the causes necessitating the taking or 
eS 


This then was the wording of Section 902 (a) of the Merchant 
Marine Act of 1936, as amended, at the time that the War Shipping 


Administration undertook to requisition the United States merchant 
marine for war use. 


Administrative Interpretation 


Conceivably the President’s declaration of limited emergency an- 
nounced on September 8, 1939* would have fulfilled the statutory 
requirement of a “national emergency declared by proclamation of 
the President” so as to permit the Maritime Commission to requisi- 
tion ships. However, according to the Maritime Commission’s inter- 
pretation of Section 902 (a) the requisition powers did not become 
available to it until May 27, 1941—the date of the President’s procla- 
mation of unlimited national emergency.® By that time the move- 
ment of strategic and critical war materials began to be reflected in 
ship earnings, and there was a marked rise in charter rates and ship 
values. Shipping space was hard to get. Water-borne transporta- 
tion was at a premium, and the strategic worth of vessels at war had 
begun to make itself felt unmistakably. The process of spiraling rates 
and prices was in full swing. 

Under these circumstances, the Maritime Commission deter- 
mined not to resort to requisition, even after May 27, 1941, but to 
continue operations under private ownership until such time as its 
efforts to reduce and stabilize rates and values should produce results 
or the need for requisitioning should become clearer and more press- 
ing. To have exercised the requisition power during the high market 
conditions of early 1941, the Maritime Commission felt, would have 
been most unwise and unfortunate, since the owners would then have 
been in a position to file suit in the Court of Claims for the full 
market values of the peak period. The result of such premature 
requisitioning would therefore have been very costly to the United 
States. The only sound strategy was to delay the date of requisition- 
ing, as was done, until rates and values could be reduced to more 
moderate levels.*° 

The reduction of shipping rates and values was accomplished by 
the ship charter program of the Maritime Commission pursuant to the 


7 Supra note 2. 

8 Proc. No. 2352, 4 Fed. Reg. 3850 (1939). 
9 Proc. No. 2487, 6 Fed. Reg. 2617 (1941). 
10 Supra note 1, p. 8. 
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Ship Warrants Act enacted on July 14, 1941.12. The charter rates, 
fixed under authority of the Act and by negotiation between the Mari- 
time Commission and the majority of the shipping industry restricted 
earnings and profits. As more and more ships were chartered at the 
lower rates in the course of the assemblage of a pool of 2,000,000 tons 
of shipping by the commission, the domestic market responded and 
by the spring of 1942 the inflated rates and values had been substan- 
tially reduced. Furthermore, pursuant to long existing powers, the 
Maritime Commission in 1941 closed foreign markets to United States 
flag vessels by declining to give its approval required under Sections 
9 and 37 of the Shipping Act of 1916, as amended.?? In the two 
prior years, 1939 and 1940, such sales of American vessels to alien 
buyers had been freely permitted and more than 100 such vessels 
were sold. After October, 1940, however, only four sales of large 
vessels from private owners to aliens were allowed in 1941, and three 
were allowed in March 1942. 

By then the powers and duties of the Maritime Commission relat- 
ing to the purchase, charter and requisition of vessels had been trans- 
ferred to the War Shipping Administration, which had been estab- 
lished by executive order of the President “in order to assure the most 
effective utilization of the shipping of the United States for the suc- 
cessful prosecution of the war.”?* In April the War Shipping Ad- 
ministration ordered the requisition of practically the entire ocean- 
going merchant fleet of the United States. 

The basis of payment of just compensation under Section 902 (a) 
for vessels so requisitioned was established by General Orders 8 and 
9 issued by the W. S. A. on May 14, 1942,* which orders specified a 
basic time charter rate of $4 per ton per month and basic insurance 
values of $65 per dead-weight ton. This basic scale of $65 per ton 
for 20-year-old steamers was about one-half or one-third as high as 
the prevailing market price for ships and was $35 below the peak 
price of about $100 per ton existing on the domestic market during 
the spring of 1941. 

Late in 1942, after the operation of requisitioned vessels and the 
payment of just compensation therefor had continued for many 
months, Admiral Emory S. Land, the Administrator of the War 
Shipping Administration, solicited the opinion of the Comptroller 
General as to the propriety of the Administration’s determination of 
charter rates and ship values under Section 902 (a). In his decision 
of November 28, 1942, the Comptroller General found that the 

1155 Star. 591 (1941), 50 U. S. C. App. § 1281 (1946). 

12 39 Strat. 728 (1916), 46 U. S. C. § 808 (1946). 


13 Ex. O. 9054, 3 C. F. R. Cum. Supp. 1086 (1943). 
147 Fed. Reg. 3679 (1942). 
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enhancement clause of Section 902 (a) “prohibits the payment of 
compensation for such vessels to the extent that it may be based upon 
values in excess of the values existing on September 8, 1939, pro- 
vided such excess be determined as due to economic conditions di- 
rectly caused by the national emergency.” ** The value determination 
should commence with the prevailing value as of September 8, 1939, 
and any subsequent increase in the value should be excluded, but only 
to the extent that such increases are found to have been “directly” 
caused by the emergency proclaimed. 

It was the opinion of the War Shipping Administration that the 
increase in the market value of ocean-going vessels that occurred 
within six to nine months or possibly a year after September 8, 1939, 
was not directly caused by the national emergency, but represented 
the general improvement in business and the elimination of depress- 
ing conditions that existed in the maritime industries in 1939, par- 
ticularly the overtonnage situation, and that the increase merely re- 
stored ship values and earnings to normal levels. The War Ship- 
ping Administration felt this increase in the market value of ships, 
even though it occurred after September 8, 1939, should be allowed 
in paying compensation to the owners of requisitioned ships. Con- 
ferences were held between officials of the War Shipping Administra- 
tion and the office of the Comptroller General in an effort to agree 
as to how much of the market improvement that occurred after 1939 
was due “directly” to the emergency rather than the general change 
in economic conditions. No agreement was reached, because the 
conferees found it impossible to allocate the increase in the value of 
ships that occurred after the outbreak of war in Europe with any 
degree of accuracy, first, to that portion caused by the emergency 
and, second, to that portion caused by general economic conditions. 
In the meantime, the War Shipping Administration, by a letter dated 
December 17, 1942, and addressed to all ship owners affected thereby, 
announced the withholding of specified percentages of charter hire 
payments and of all payments on claims for just compensation for 
the total losses of vessels. 

To breach this impasse, legislation was introduced in the spring of 
1943 by the Honorable Schuyler Otis Bland, Chairman of the House 
of Representatives Merchant Marine and Fisheries Committee. The 
bill would have determined the value of a ship at the time of its 
requisition on the basis of “normal value based upon earning capacity, 
sales values, replacement costs, insurance values, and other pertinent 
factors as the same existed during the third quarter of 1939 adjusted 
to reflect the average increase in wholesale commodity prices since 


1522 Compt. Gen. 497, 501. 
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the third quarter of 1939” *°—approximately 35 per cent. The War 
Shipping Administration endorsed the bill. It was the view of the 
W. S. A. that solution by act of Congress was preferable to the alter- 
native of judicial review, since resort to the courts at that time would 
have involved the institution of upward of 4,000 lawsuits, with attend- 
ant expense, delay, uncertainty and general demoralization of the 
industry. Legislative solution was thought to be the most desirable 
approach. However, Congress failed to enact the bill, and the break- 
down in the handling of claims for just compensation continued. 

By an Executive Order issued October 15, 1943, the President 
established an Advisory Board on Just Compensation, consisting of 
Judge Learned Hand, Judge John J. Parker and Judge Joseph C. 
Hutcheson, Jr., to “establish fair and equitable standards, rules and 
formulae of general applicability for the guidance of the War Ship- 
ping Administration in determining the just compensation to be paid 
for all vessels requisitioned, purchased, chartered or insured by the 
Administration.” 77 On December 7, 1943, the board submitted to 
the Administration its report containing the rules for the determina- 
tion of just compensation.** 


In accordance with these rules, the War Shipping Administration 


16H. R. 2731, 78th Cong. (1943). 

17 Ex. O. 9387, 8 Fed. Reg. 14105 (1943), 3 C. F. R. 1943 Supp. 48-49. 

18 Rule 1. Just compensation for vessels requisitioned for title or for use is 
to be determined on the basis of value as of the date of taking, subject to deduc- 
tion on account of enhancement, if any as hereinafter set out in Rule 4, and 
with allowance for any loss on account of delay in payment from the date of 
taking, not exceeding the current commercial rate of interest. Value means 
value on the American market, not on foreign markets. 

Rule 3. Where market value cannot be determined by sufficient sales, or hir- 
ings of vessels of like character, made at or about the time of taking, it is to 
be determined by the Administrator from a consideration of cost of construc- 
tion, acquisition cost so far as relevant, improvements, replacement costs, de- 
preciation, earnings, physical condition, appraisals for insurance or other pur- 
poses, and any other relevant facts upon which a reasonable judgment as to 
value can be based. These various matters are to be given such weight by 
the Administrator, as in his opinion they are justly entitled to, in determining 
the price that would probably result from fair negotiations between an owner 
willing to sell and a purchaser desiring to buy. 

Rule 4. From the value at the time of taking, there should be deducted any 
enhancement due, to the Government’s need of vessels which has necessitated 
the taking, to the previous taking of vessels of similar type, or to a prospective 
taking, reasonably probable, whether such need, taking, or prospect, occurred 
before or after the declaration of the national emergency of May 27, 1941. 
Enhancement due to a general rise in price or earnings, whenever occurring, 
should not be deducted. In the application of this rule neither the proclamation 
of limited emergency of September 8, 1939, nor the facts existing at that time, 
are in themselves of significance. The Board does not determine whether any 
enhancement after May 27, 1941, other than as enumerated above as deductible, 
should be excluded; since the Board is advised that the value of ocean going 
vessels was higher on May 27, 1941, than at the time of taking, and that any 
enhancement since May 27, 1941, in vessels of other types, not deductible under 
the foregoing is attributable to a general rise in prices or earnings, and should 
therefore not be deducted. 
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issued General Order 37,!° which established a basic value for tankers 
and dry cargo ships built prior to 1934 and requisitioned for title of 
$56.25 per dead-weight ton. Awards made or charters given under 
the provisions of General Order 37 were accepted by the large ma- 
jority of owners subject to its provisions, and the Order appeared to 
have been effective in bringing about satisfactory adjustments pur- 
suant to the Rules of the Advisory Board. 

A Second Advisory Board on Just Compensation was established 
in the fall of 1945. It consisted of Judge Joseph C. Hutcheson, Jr., 
Judge Charles E. Clark and Judge Irwin Untermeyer. In general, 
it reaffirmed the rules of the prior Advisory Board and promulgated 
only a few supplementary rules.”° 

After five years of attempting to make payments of just compen- 
sation under Section 902 (a) the United States Maritime Commis- 
sion reported at the end of 1947 that claims for just compensation 
totaling approximately $56,000,000 were still awaiting settlement.”* 
The claims pertained to 15 domestic and 21 foreign large vessels and 
59 small vessels, and in about 25 cases, involving claims of $20,- 
000,000, although just compensation had been determined, the for- 
mer vessel owners submitted new evidence with requests for reopen- 
ing the cases. The Comptroller General in the meantime reported 
that a preliminary survey led him to believe that rates and valuations 
fixed in accordance with the formulae contained in W. S. A. Gen- 
eral Order 37 may have been substantially in excess of the amounts 
properly payable if due regard had been given to the decision of 


199 Fed. Reg. 3806 (1943), 46 C. F. R. 1944 Supp. 302. 

20 The two most important ones of which are as follows: 

“Supplementary Rule 3. Market value as distinguished from value otherwise 
determined under Rule 3 means value in the foreign or domestic markets, pro- 
vided that the existence of such markets is established by evidence showing: 

(1) The market is available to the owners of the requisitioned vessels at the 
dates of requisition. 

(2) There have been sufficient sales on such markets of vessels of like char- 
acter at or about the time of requisition to support the conclusion that such a 
market exists. 

(3) The sales must be bona fide, and not in fact concealed reservations of 
title. 

(4) The markets must be adequate to absorb the supply of vessels offered.” 

“Supplementary Rule 6. The time as to which value is to be fixed is the time 
of requisition and values at periods either before or after such time shall be 
evidential only and not controlling as to the value for ‘just compensation.’ The 
provision in Rule 4 that ‘Enhancement due to a general rise in prices or earn- 
ings, whenever occurring shall not be deducted’ shall be taken to include a gen- 
eral rise in prices and earnings of merchant vessels, not due to the Govern- 
ment’s need of vessels which has necessitated the taking, to the previous taking 
of vessels of similar type, or to a prospective taking, which is reasonably prob- 
able.” 


21H. Doc. 452, 80th Cong. (1947). 
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November 28, 1942.2? And about the same time the economy-minded 
80th Congress heard reports that the amounts paid by the Maritime 
Commission for vessels requisitioned for title were far in excess of 
the true value of the ships.?* 


Judicial Interpretation 


It was generally believed, even by the War Shipping Administra- 
tion itself, that the problem presented by the enhancement clause of 
Section 902 (a) of the Merchant Marine Act of 1936, as amended, 
existed only in the administrative determination of just compensation 
to be paid for requisitioned vessels. Any shipowner who was dis- 
satisfied with the administrative determination could always sue and 
recover just compensation judicially determined under the Fifth 
Amendment of the Constitution. The enhancement clause was not 
believed to be a limitation upon the courts, and in the event of liti- 
gation just compensation would be determined in accordance with 
judicial precedents in applying the constitutional guaranty.** 

As a matter of fact, the Merchant Marine Act of 1936, as amended, 
specifically provided that a ship owner who was dissatisfied with the 
amount of just compensation offered by the War Shipping Admin- 
istration for the loss of his vessel could accept 75 per cent of the 
award and bring suit to recover the balance of the full amount to 
which he felt himself entitled.2° By the middle of 1947 approximately 
38 such suits had been filed wherein the owners claimed amounts 
which were about $22,000,000, in excess of the estimates of just com- 
pensation as determined by the government. 

The Court of Claims in determining these cases consistently ad- 
hered to the general rule laid down by the Supreme Court that market 
value at the time and place of taking is just compensation for con- 
demned property.”® 

Resort was had to other methods and other evidence to establish 
the value of the property taken where the property condemned was 


22 Letter of October 13, 1947 to Chairman, United States Maritime Commis- 
sion, B-30613, B-69148. 

23H. Rept. 4, Cong. (1947). 

24 Supra note 1, 2. 

25 49 Start. 1985, O 016 (1936), re ,.. aay 53 Strat. 1255 (1939), 57 Star. 49 
(1943), 46 U. S. C. $1242 (d) (1946). 

26 United States v. Miller, S$ U S. 369, 63 Sup. Ct. 276, 87 L. ed. 336 
(1943) ; Olson v. United States, 292 U. S. 246, 54 Sup. Ct. 704, 78 L. ed. 1236 
(1944) ; United States v. New River Collieries, 262 U. S. 341, 43 Sup. Ct. 565, 
67 L. ed. 1014 (1923) ; Vogelstein v. United States, 262 U. S. 337, 43 Sup. Ct. 
564, 67 L. ed. 1012 (1923); Seaboard Air Line Railway Co. v. United States, 
261 U. S. 299, 43 Sup. Ct. 354, 67 L. ed. 664 (1923) ; United States v. Chandler- 
Dunbar Water Power Co., 229 U. S. 53, 33 Sup. Ct. 667, 57 L. ed. 1063 (1913) ; 
Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. Ct. 622, 

37 L. ed. 463 (1893) ; Boom Co. v. Patterson, 98 U. S. 403, 25 L. ed. 206 (1879). 
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unique, or of a special type or character, or so peculiarly situated that 
there was no evidence of proper sales by which to establish value; or 
where there was evidence of dealings in similar property, but the 
transactions were few and infrequent; or were of such a character or 
so remote in time that they did not meet the test of numerous sales 
in significant quantities as required by law.27 Thus the Court of 
Claims considered the original cost of the requisitioned ship, her age 
and condition at the time of the taking, what her market value was 
when last there was a market, the trend of prices upward at the time 
the market was restricted by the war, the fact that constructed as she 
was she was usable for commercial purpose, the amount of insurance 
carried, the type of service in which the ship was engaged, the earn- 
ings of the ship prior to the taking, the cost of replacement less depre- 
ciation and obsolescence as well as the opinions of experts.”® 
Section 902 (a) was similarly interpreted by the federal district 
courts in which suits were brought under policies of war risk insur- 
ance issued by the War Shipping Administration obligating the gov- 
ernment to pay just compensation to be determined in accordance 
with Section 902 (a) in the event the vessel was lost through a risk 
covered by the policy. To them it seemed well settled that the 
meaning of the phrase “just compensation” in Section 902 (a) of the 
Merchant Marine Act of 1936, as amended, was the same as the 
phrase “just compensation” used in the Fifth Amendment of the 
Constitution, and was subject to the general principles announced by 
the courts in awarding just compensation under the Fifth Amend- 
ment. Just compensation, they said, meant the full equivalent in 
money of the vessel that was lost. The owner was to be put in as 
good position pecuniarily as he would have occupied if his property 
had not been lost. The owner was entitled to the fair market value 





27 Toronto, Hamilton & Buffalo Navigation Co. v. United States, 112 Ct. Cl. 
240, 81 F. Supp. 237 (Ct. Cl. 1948). 

In the recent case of United States v. Toronto, Hamilton & Buffalo Naviga- 
tion Co., 70 Sup. Ct. 217 (1949), upon reviewing an award of $161,833.72 or- 
dered by the Court of Claims as just compensation for a twenty-six-year-old 
ferry for railroad cars requisitioned by the Government in 1942 while it was 
laid up at Ashtabula, Ohio, the Supreme Court held that it was error for the 
Court of Claims to rely on the ship’s earnings between 1916 and 1922 and to 
give weight to values of similar vessels on the Florida market. The cause was 
remanded for further proceedings to determine whether these considerations in 
fact did have a bearing on the value of the ferry at the time it was requisi- 
tioned. No mention was made of the enhancement clause. 

28 Piggly Wiggly Corp. v. United States, 112 Ct. Cl. 391, 81 F. Supp. 819 
(Ct. Cl. 1949) ; Toronto, Hamilton & Buffalo Navigation Co. v. United States, 
cited note 27 supra; Wilson Line v. United States, 111 Ct. Cl. 764, 78 F. Supp. 
821 (Ct. Cl. 1948) ; Turkington v. United States, 108 Ct. Cl. 571, 71 F. Supp. 
352 (Ct. Cl. 1947) ; Kendall v. United States, 108 Ct. Cl. 497, 71 F. Supp. 348 
(Ct. Cl. 1947) ; Seven-Up Bottling Co. v. United States, 107 Ct. Cl. 402, 68 F. 
Supp. 735 (Ct. Cl. 1946) ; Trailerships, Inc. v. United States, 106 Ct. Cl. 215, 
66 F. Supp. 595 (Ct. Cl. 1946). 
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of his vessel, i. e., the amount that a willing buyer would pay to a 
willing seller on the date of the loss. However, when for any reason 
there was no market, then the owner was entitled to the fair value of 
the vessel as determined by all the available circumstances and rele- 
vant facts, giving each its proper weight and bearing.”® 

Neither the Court of Claims nor the district courts were particu- 
larly troubled by the enhancement clause of Section 902 (a). They 
seemed to consider the enhancement clause as doing no more than 
incorporating the principles of the Shoemaker*® and Chandler- 
Dunbar ** cases. Applying the rules of these cases to the problem of 
paying just compensation for requisitioned ships, two distinct ele- 
ments of enhancement are to be excluded in determining the award 
for a vessel requisitioned under Section 902 (a): first, the enhanced 
value of the property due to its peculiar fitness to the taker’s pur- 
poses, and, second, the enhanced value of the property due to a proj- 
ect, which at the time of its initiation, it was reasonably probable 
would include the particular property in question. These two ele- 
ments constitute excludable special value due to “the causes necessi- 
tating the taking.” And these are precisely the elements which the 
courts would exclude in any event in the judicial determination of 
just compensation under the Fifth Amendment. 

The courts, in arriving at what compensation is just, could con- 
sider the same factors which impelled Congress to enact the enhance- 
ment clause, namely that it would not be just to fix a value on the 
basis of temporary conditions when the expected useful life of the 
vessel would probably extend far beyond the emergency when condi- 
tions would be more nearly normal and values and prices would level 
off.5? Nevertheless, there can be no deduction from fair market value 
of the requisitioned vessel without proof, first, that there was a 
known program to condemn all vessels similar to the ship requisi- 


29 National Bulk Carriers v. United States (The William C. McTarnahan), 
82 F. Supp. 495 (Del. 1949) ; Eastern S. S. Lines v. United States, 74 F. Supp. 
37 (Mass. 1947); National Bulk Carriers v. United States, 73 F. Supp. 622 
(Del. 1947); Ozanic v. United States, 68 F. Supp. 296 (S. D. N. Y. 1946); 
Zubik v. United States, 61 F. Supp. 4 (W. D. Pa. 1945). 

30 In Shoemaker v. United States, 147 U. S. 282, 13 Sup. Ct. 361, 37 L. ed. 
170 (1893) the Supreme Court held, in evaluating the condemned land within 
the limits of the proposed Rock Creek Park in the District of Columbia, no 
consideration was to be given to what one might be willing to pay for the land 
for purely speculative purposes, to the value given the land by the establishment 
of the park or to the fact that a certain sum of money had been appropriated 
by Congress for the payment of condemned land. 

31In United States v. Chandler-Dunbar Water Power Co., cited note 26 
supra, the Supreme Court held, in a condemnation proceeding, the value of the 
property to the Government for its particular use is not a criterion for evaluat- 
ing the property. 

32 Piggly Wiggly Corp. v. United States, cited note 28 supra. 





EDITORIAL NOTES 393 


tioned, and, second, that the amount sought to be deducted accrued as 
a result of speculation on account of the imminent prospective condem- 
nation of the vessel which was part of the program.** 


United States v. Cors 


The case of United States v. Cors ** decided recently by the United 
States Supreme Court involved a suit brought in the Court of Claims 
under Section 902 (a) of the Merchant Marine Act of 1936, as 
amended, to recover the balance of “just compensation” alleged to 
be due respondent from the United States for requisitioning his steam 
tug, the MacArthur, in October, 1942. 

The tug was a Coast Guard boat built in 1895 and used by it in 
harbor duties at Baltimore until 1939. It was then transferred to 
the Coast Guard base at Portland, Maine. In September, 1941, the 
Coast Guard advertised it for sale to the highest bidder. Respondent 
was the highest bidder, purchasing the tug in Maine on March 19, 
1942, for $2,875. Thereafter he expended $5,699.78 on labor and 
materials in repairing and improving the vessel, an amount which 
would have been substantially greater had he not performed part of 
the work himself. Respondent then brought the tug to New York, 
where it remained until requisitioned by the War Shipping Admin- 
istration. It determined that $9,000 was just compensation for the 
tug and offered that amount to respondent. Respondent accepted 75 
per cent of the award, as he was permitted to do by Section 902 (d) 
of the Act, and brought suit to recover the balance of the $20,000 
which he alleged was the “just compensation” to which he was en- 
titled. 

The Court of Claims found that at the time of the requisition there 
existed in and about the Port of New York a rising market and a 
strong demand for tugs of all types. This situation was due to the 
greatly increased traffic during the period of the war, the fact that 
the government had been requisitioning tugs and the resulting short- 
age of tugs. As a result, the market value of the MacArthur had 
been enhanced $5,000 by October 15, 1942, the date on which it was 
requisitioned, but no part of the enhancement in her value was due 
to any prospect that she would be requisitioned by the government 
or to any speculation as to what the government could be compelled 
to pay for the tug. The Court of Claims concluded that the market 
value of the MacArthur was $15,500 and that this sum was due the 
owner as just compensation.*° 


33 Wilson Line v. United States, cited note 28 supra. 
34 United States v. Cors, 337 U. S. 325, 69 Sup. Ct. 1086 (1949). 
35 Cors v. United States, 110 Ct. Cl. 66, 75 F. Supp. 235 (Ct. Cl. 1948). 
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The Supreme Court reversed by a five-to-four decision. The 
Court denied that it had reduced the concept of “just compensation” 
toa formula. Rather it claimed to have adopted practical standards, 
including that of market value. What the Court of Claims had said 
were exceptions to the requirement that market value be paid—the 
special value to the taker and the value resulting from announced 
condemnation and speculation as to what the government can be 
compelled to pay—are merely illustrations of the principle which 
excludes enhancement of value resulting from the government’s spe- 
cial or extraordinary demand for property. 

In the words of Mr. Justice Douglas, who wrote the majority 
opinion : 

In time of war or other national emergency the demand 
of the government for an article or commodity often causes the 
market to be an unfair indication of value. The special needs of 
the government create a demand that outruns the supply. The 
market, sensitive to the bullish pressure, responds with a spiral- 
ing of prices. The normal market price for the commodity be- 
comes inflated. And so the market value of the commodity is 
enhanced by the special need which the government has for it... . 
It represents what can be exacted from the government whose 


demands in the emergency have created a sellers’ market. In 
this situation, as in the case of land included in a proposed proj- 


ect of the government, the enhanced value reflects speculation as 
to what the government can be compelled to pay. That is a 
hold-up value, not a fair market value. That is a value which 
the government itself created and hence in fairness should not 
be required to pay.*® 


The Court agreed with the Advisory Board that the enhancement 
which is excluded is that which arises before as well as after the 
declaration of the national emergency of May 27, 1941. Section 902 
(a) does not have any limiting factor so far as time is concerned. 
The findings of the Court of Claims as to the rising market for tugs 
in and about the Port of New York failed to distinguish between what 
part of the enhancement was due to an allowable increase in value 
and what part was due to the government’s need. This resulted from 
an erroneous interpretation of the Act by the Court of Claims. 

The Court concluded that the judicial exceptions to the rule of just 
compensation requiring payment of market value are merely different 
ways of stating the principle that enhancement of value resulting from 
the government’s special or extraordinary demand for the property 
must be excluded. Having reached this result, the Court did not 
have to decide whether the measure of compensation which Congress 


36 Cited note 34 supra, p. 333. 
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wrote into the Merchant Marine Acct is, in all of its applications, iden- 
tical with the judicial standard, for on the present facts it was. 


The dissenting opinion was written by Mr. Justice Frankfurter: 


Whatever may be the proper scope of the declaration in 
$902 (a) that the value of vessels taken during the national 
emergency shall not “be deemed enhanced by the causes necessi- 
tating the taking or use,” the wartime economy itself cannot be 
regarded as such a cause. . . . market values which have been 
increased as the result of the interaction of supply and demand 
in a wartime economy cannot be rejected as the applicable meas- 
ure of just compensation merely because the competition of the 
Government, regarded from the point of view of an exercise in 
tracing ultimate causes, may theoretically be deemed to have 
contributed to the increase. Nor is it to make a fetish of market 
value to affirm its selection as a standard in a case where no 
other standard that offers the possibility of observance has been 
put forward.** 


Conclusion 


In Section 902 (a) Congress determined, in the light of experience 
with requisitioned ships in World War I, that equity and fairness 
require a shipowner to accept, in times of war or national emergency, 
less than his ship’s current market value, to the extent that this value 
has been “enhanced by the causes necessitating the taking.” While 


the general requisitioning statutes ** enacted in World War II for the 
taking of property other than ships contained no such enhancement 
clause but merely referred to “fair and just compensation” or “the 
provision for just compensation in the Fifth Amendment”, the Con- 
gress nevertheless did not repeal or alter Section 902 (a). 

The Supreme Court found on the facts of the Cors case that the 
enhancement in value that would be excluded under the enhancement 
clause of Section 902 (a) would be identical with that which would 
have to be excluded from the judicial determination of just compen- 
sation under the Fifth Amendment. The reasoning of the Court 
seems strained ; to exclude the enhanced value of the property due to 
its peculiar fitness to the taker’s purpose or the enhanced value aris- 
ing by virtue of the property’s being within the probable bounds of 
a project certainly is not the same as to exclude the increment to 
property, expressed in terms of money, resulting from a general de- 
cline in the purchasing power of the dollar. 

While the Cors case upholds the constitutionality of the enhance- 
ment clause and makes it binding upon the judicial, as well as the 
administrative, determination of just compensation to be paid for 


37 Td., at p. 344. 


3855 Strat. 742, 50 U. S. C. App. 721 (1946); 56 Strat. 181, 50 U. S. C. 
App. 636 (a) (1946). 
8 





396 THE GEORGE WASHINGTON LAW REVIEW 


requisitioned ships, the question of just how much of the enhanced 
value must be excluded remains unanswered. It fails to provide a 
formula that can be generally applied and leaves to the courts the 
burden of answering the question in each instance according to the 
facts of the case. It is this very thing—the individual judicial deter- 
mination of just compensation—which the War Shipping Administra- 
tion, the Comptroller General and the Congress itself sought to avoid. 


Fritz R. Kaun. 
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ADMINISTRATIVE LAw—LIMITATIONS ON Mart FrRAupD ORDER 
Hearincs. — Respondent advertised, sold, and received money 
through the mails for a product which was represented as an anti-fat 
treatment. Respondent’s advertisements made expansive claims for 
its product, “Kelp-I-Dine,” giving an impression that a user of 
“Kelp-I-Dine,” could reduce safely without uncomfortably restricting 
his diet. Following a hearing, the Postmaster General issued a fraud 
order restricting respondent’s use of the mails. Cross-examination, 
based upon medical books, of the several doctors who testified at the 
hearing that the efficacy of the “Reducing Plan” as a whole was 
misrepresented in respondent’s advertising, was denied. Respondent 
was granted an injunction restraining the Postmaster General from 
carrying out the fraud order in the district court, 71 F. Supp. 993, 
affirmed in the court of appeals, 170 F. 2d 786, and the case was 
heard on a Writ of Certiorari by the Supreme Court. Held, the 
finding of fraud cannot be adequately determined without proper 
cross-examination, such a deprivation being an undue restriction, and 
the judgment of the court of appeals was affirmed. Reilly v. Pinkus, 
338 U. S. 269, 70 Sup. Ct. 110 (1949). 

It has been held in the past that Sections 5, 7 and 8 of the Admin- 
istrative Procedure Act, Act of June 11, 1946, c. 324, § 5, 60 Stat. 
239, 5 U. S. C. §§ 1004, 1006, 1007, regarding adjudication do not 
apply to mail fraud proceedings of the Post Office Department, since 
the requirement of a hearing does not expressly appear in the words 
of the mail fraud statute. Bersoff v. Donaldson, 84 App. D. C. 266, 
174 F. 2d 494 (1949). Such an interpretation of the Administrative 
Procedure Act results in manifestly unjust situations in that other 
agencies which can issue only less severe orders must comply with 
the Administrative Procedure Act, whereas the Post Office Depart- 
ment need not comply; it can bar an offender from using the mails, 
an order which could wholly destroy a business. Such a construction 
has been specifically denied in a case involving the deportation of 
an alien. The Supreme Court, in a five to one decision, held that 
deportation proceedings must be in compliance with the Administra- 
tive Procedure Act since ‘“‘only those hearings which administrative 
agencies may hold by regulation, rule, custom, or special dispensa- 
tion; not those held by compulsion” are exempted from the provisions 
of the Administrative Procedure Act, Wong Yang Sung v. McGrath, 
18 L. W. 4166, (February 21, 1950). 

Supported by other decisions, the holding in Reilly v. Pinkus, supra, 
indicates that a hearing is required in fraud order proceedings, even 
though not expressly in the words of the statute. Earlier decisions 
suggested that there was no constitutional right to have one’s mail 
carried by the government, thus procedural due process would not 
be a requirement for revocation of mailing privileges. Public Clear- 
ing House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 48 L. ed. 1092 
(1904). In Burton v. United States, 196 U.S. 283, 25 Sup. Ct. 243, 
49 L,. ed. 482 (1906), the Court upheld the Post Office’s authority 

[ 397 ] 
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to designate what may be carried in the mails and what must be 
excluded, but stated however that such designation and exclusion 
must be consistent with the rights of the people as reserved by the 
Constitution. To the same effect see Pike v. Walker, 73 App. D. C. 
289, 121 F. (2d) 37 (1941), cert. den. 314 U. S. 625, 62 Sup. Ct. 94, 
86 L. ed. 502 (1941), rehearing denied 314 U. S. 710, 62 Sup. Ct. 
177, 86 L. ed. 566 (1941). See (1941) 50 Yate L. J. 1479. 

The court found that the hearing accorded was adequate in Pike v. 
Walker, supra, but rejected the contention that no individual has a 
natural or constitutional right to have his communications delivered 
by the postal establishment. 

The position taken by the court in Pike v. Walker, supra, was 
adopted by Associate Justice Arnold in Walker v. Popenoe, 80 App. 
D. C. 129, 149 F. (2d) 511, 513 (1945), in his concurring opinion 
which represented the views of the court. In that case, the Post- 
master General barred the use of the mails by appellees under a 
statute which makes the mailing of obscene matter a serious crime. 
The court decided that the order barring appellees’ pamphlet from 
the mails without a hearing was a violation of due process. Although 
this case arose under a statute barring obscene matter from the mails, 
not a fraud order, the court based its opinion on that of Pike v. 
Walker, supra. 

Thus it is seen that the trend of the courts is moving toward a 
position that a hearing must be held by constitutional compulsion 
in mail fraud order cases. However, it has been the practice of the 
Post Office Department to grant a hearing for fraud orders, so there 
are no judicial decisions squarely in point, but the present view of the 
courts is illustrated by Reilly v. Pinkus, supra. That Court stated 
that it would be illogical, if not actually unfair, to permit witnesses 
to give expert opinions based on book knowledge, and then deprive 
the party challenging such evidence of all opportunity to interrogate 
them about divergent opinions expressed in other reputable books. 
Since a hearing without proper cross-examination is an undue re- 
striction of a person’s right, then certainly complete denial of any 
hearing at all is a constitutional deprivation of due process. 

The conclusion which is to be reached is that fraud orders may not 
be issued without a hearing, so that Sections 5, 7 and 8 of the Admin- 
istrative Procedure Act apply to proceedings under the fraud order 
statute. R. B. H. 


ADMINISTRATIVE LAW—JupICAL REVIEW UNDER ADMINISTRA- 
TIVE ProcepureE Act.—The Civil Aeronautics Board, as a result of 
hearings in the Southeastern States Case, 7 C. A. B. 863 (1947), 
granted to Piedmont Aviation, Inc., a certificate to operate on routes 
designed as a feeder operation between Louisville and Cincinnati, 
western terminals, and Norfolk, New Bern and Wilmington, South 
Carolina, eastern terminals. State Airlines, Inc., which had been 
an applicant in the same consolidated proceeding, and for the very 
routes certificated to Piedmont, petitioned for a review of the board’s 
decision. The petition notes that Piedmont’s application did not 
cover the routes assigned to it, and asks that the decision of the board 
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to certificate Piedmont be set aside, and that the court order the 
Board to certificate the petitioner for the routes. Held, Piedmont is 
not an “applicant” within the meaning of Section 401(d)(1) of the 
Civil Aeronautics Act of 1938. 52 Stat. 987, 49 U.S. C. § 481(d) 
(1) (1946). 

The board is, therefore, without authority to certificate Piedmont, 
being restricted by the Civil Aeronautics Act, supra, to the certifica- 
tion of “applicants.” But the court held that it had no power to order 
the board to certificate State rather than Piedmont. State Airlines v. 
Civil Aeronautics Board, 84 App. D. C. 374, 174 F. (2d) 510 (1949). 
Certiorari granted, 70 Sup. Ct. 67 (1949). 

It may be observed that the court in the instant case, in remanding 
the cause to the board for a rehearing, may be granting to petitioner 
a relief that is no relief at all. In Securities and Exchange Com- 
mission v. Chenery Corp., 332 U. S. 194, 67 Sup. Ct. 1575, 91 L. ed. 
1995 (1947), the commission was found to have committed legal error 
in denying to stock acquired by the management pending reorganiza- 
tion a parity of interest with other stock. The commission, how- 
ever, was not precluded from making the same order on legally 
sufficient grounds in a rehearing. In a rehearing of petitioner’s ap- 
plication before the board, it is doubtful whether the board would 
not recertificate to Piedmont, in view of the mail pay subsidy paid 
to Piedmont since its certification in the Southeastern States Case, 
supra, and the much-improved financial and operational structures of 
Piedmont. 

The object of State Airlines in petitioning the Supreme Court for 
certiorari is obvious. The court in the instant case has flatly held 
that it could do no more than remand for a rehearing, and it is 
this point which the petitioner seeks to upset. The petitioner, in 
contending that the court did have the power to order the board 
to issue the certificate, relied strongly upon Section 10(e) of the 
Administrative Procedure Act of 1946. 60 Stat. 243, 5 U. S. C. 
§ 1009(e) (1946). The court said, “We do not read the allegedly 
pertinent section of the Administrative Procedure Act with its 
mandate that this court shall ‘compel agency action unlawfully with- 
held,’ as requiring that result. On the contrary we regard ourselves 
bound in this respect by the decision of the Supreme Court in 
Federal Communications Commission v. Pottsville Broadcasting Co.” 
State Airline v. Civil Aeronautics Board, supra, at p. 518. It may 
well be noted, however, that Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U. S. 134, 60 Sup. Ct. 437, 84 L. ed. 
656 (1940), was decided in 1940, whereas the “allegedly pertinent” 
Section of the Administrative Procedure Act did not go into effect 
until 1946. An examination of the case, and of later developments, 
may clarify the situation. The commission, in the Broadcasting Co. 
case, denied the application of Broadcasting Co. for a certificate of 
public convenience and necessity on the ground that Broadcasting Co. 
was financially unsound. The finding was shown to have been predi- 
cated on an erroneous interpretation of Pennsylvania law. After a 
reversal and remand of this decision, Broadcasting Co. obtained a 
mandamus to compel the commission to hear its case alone, rather 
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than consolidate its case with other subsequent applicants. The com- 
mission was granted certiorari on the granting of the mandamus, and 
in a forceful and well-reasoned opinion the Supreme Court held that 
the mandamus should be dissolved. The Court theorized that the 
commission had been granted a limited field of agency discretion, and 
any act of the commission within that field could not be ordered by 
the courts. Fly v. Heitmeyer, 309 U. S. 146, 60 Sup. Ct. 443, 84 L. 
ed. 664 (1940). The position of the court in the instant case is, there- 
fore, that the Administrative Procedure Act, supra, merely codifies 
the existing law on the subject as exemplified in the Broadcasting Co. 
case, supra. The petitioner, on the other hand, strongly contends that 
the pertinent sections of the Act were enacted for the purpose of ex- 
panding the scope of judicial review in the premises. One solution 
of the problem could be by reference to legislative history. The find- 
ing there is not conclusive, however, due to conflicting arguments. 
See S. Doc. 248, 79th Cong., 2d Sess. (1946) on the Administrative 
Procedure Act, Legislative History. 

It must be noted that in the Broadcasting Co. case, supra, the 
Supreme Court laid much emphasis upon the fact that the act to be 
ordered was one within the commission’s “field of discretion.” Thus 
it may very well be that the existing law which the Administrative 
Procedure Act is said to codify is that field wherein the courts are 
asked to order an administrative act which is ministerial, as opposed 
to discretionary. In Miguel v. McCarl, 291 U. S. 442, 54 Sup. Ct. 
465, 78 L. ed. 901 (1934), it was held that where the law directs the 
officer to performance in regard to which no discretion is involved, 
his act is ministerial, and can be ordered by the court. And if the 
duty imposed by law is plain, the administrative officer must perform 
such duty and may be subject to mandamus if he refuses. Calf Leath- 
er Tanners’ Ass'n v. Morgenthau, 65 App. D. C. 93, 80 F. (2d) 536 
(1935), cert. den. 297 U. S. 718, 56 Sup. Ct. 595, 80 L. ed. 1003 
(1936). Accord: Wilbur v. Krushnic, 280 U. S. 306, 50 Sup. Ct. 
103, 74 L. ed. 445 (1930); Lane v. Hoglund, 244 U. S. 174, 37 Sup. 
Ct. 558, 61 L. ed. 1066 (1917) ; Parish v. MacVeagh, 214 U. S. 124, 
29 Sup. Ct. 556, 53 L. ed. 936 (1909). 

It seems, therefore, that the petitioner here may have great diffi- 
culty in persuading the Supreme Court that the scope of judicial review 
has been broadened by the Act to cover its own dilemma. No doubt 
this difficulty was recognized by petitioner, for it argued, in addition 
to the foregoing, another aspect of the problem. It appears that the 
board, in the Southeastern States Case, supra, expressly stated that 
petitioner was fit, willing and able to be certificated for the routes in 
question. Also, the board found it “difficult” to choose between pe- 
titioner and Piedmont, but finally chose Piedmont because of its 
somewhat wider experience and larger staff. The contention of the 
petitioner is that if the Board had not committed legal error in its 
interpretation of Section 401(d) (1) of the Civil Aeronautics Act, 
supra, and had not considered Piedmont as an applicant for the routes, 
the board would have had only a ministerial function to perform in 
granting the certificate to petitioner, having already made the neces- 
sary findings of fact. If it can be assumed, arguendo, that the petition- 
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er is right in its contention, has it yet made out a good case? Whether 
an issue presents a question of discretion to the administrative body is 
not ascertainable from exact criteria, but the ultimate question is 
whether Congress intended to bring the particular issue within ad- 
ministrative discretion. Contonificio Bustese, S. A., v. Morgenthau, 
74 App. D. C. 13, 121 F. (2d) 884 (1941). In other words, admitting 
that the board would have had a ministerial function to perform at the 
time it denied petitioner’s application, can the petitioner validly con- 
tend that subsequent events, even though caused by the board’s error, 
shall have no effect on the distinction? In Federal Communications 
Commission v. Pottsville Broadcasting Co., supra, the applicant was 
alone in the field at the time of the denial. It may have been said that 
the commission, but for its error, would have had nought to do but 
grant the application. But the decision was made as of the time the 
case came before the Court, additional applicants having appeared, 
and the Court ruled that the granting of the certificate required an 
exercise of the commission’s discretion as of the time when the par- 
ticular certificate should be issued. 

It appears that the court in the instant case has effectively ruled that 
the public interest, prominent in the congressional mind in enacting 
the Civil Aeronautics Act, should be served by the board with a 
priority over injuries which may be sustained by applicants such as 
petitioner. E. B. P 


ALIENS—NATURALIZATION AND RECOVERY OF CITIZENSHIP BY 
ForMER CitTizEN.—Petitioner filed for naturalization under the pro- 
visions of Section 317(c) of the Nationality Act of 1940, 54 Star. 
1147 (1940), 8 U. S. C. §717(c) (1946), which permits a former 
United States citizen who was also a national of a foreign state and 
who has lost his United States citizenship under Section 401(c) of 
that Act, 54 Star. 1169 (1940), 8 U.S. C. § 801(c) (1946), to enter 
the United States as a nonquota immigrant for the purpose of recov- 
ering his citizenship, upon compliance with the provisions of the Im- 
migration Acts of 1917 and 1924, 39 Stat. 874 (1917), 8 U. S.C. 
§ 101 et seq. (1946), and 43 Stat. 153 (1924),8 U.S.C. § 145 et seq. 
(1946). He may enter and be naturalized upon compliance with all 
the requirements of the naturalization laws, except filing a declaration 
of intention, certificate of arrival,.or proving any period of residence 
within the United States, provided he sets forth in his petition the 
intent to reside permanently in the United States. Petitioner was born 
in Italy in 1922, and under Rev. Stat. (1875) § 1993 acquired United 
States nationality by reason of his father’s United States nationality 
obtained through naturalization in 1919. Petitioner also acquired 
Italian nationality under Italian law when his father reacquired Italian 
nationality by two years’ residence in Italy. Shortly after becoming 
twenty-one years of age, petitioner voluntarily served in the Italian 
army from February 1943 to May 1943, and being then an Italian 
citizen he lost his United States’ nationality under the provisions of 
Section 401(c) of the Nationality Act of 1940, supra. See (1950) 
18 Gro. Wasu. L. Rev. 410. He was unable to obtain a passport from 
the American consul at Naples, Italy, in 1946 and 1947, and entered 
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the United States as a visitor for six months on a nonimmigrant visa 
issued April 28, 1948, by the consul under Section 3(2) of the Immi- 
gration Act of 1924, 43 Srat. 154 (1924), 8 U. S. C. § 203(2) 
(1946). The question submitted to the court was whether Section 
317(c) of the Nationality Act of 1940, supra, contemplated a legal 
entry for permanent residence despite waiver of residence require- 
ments, certificate of arrival and declaration of intention. Held, in 
denying the petition, that the provision permitting entry as a nonquota 
immigrant, although of dubious interpretation, is not merely permis- 
sive but requires a legal entry for permanent residence as a prerequi- 
site to naturalization thereunder, entry under a nonimmigrant visa 
being insufficient. Petition of Di Iorio, 86 F. Supp. 479 (Mass. 1949). 

No prior decision interpreting Section 317(c) of the Nationality 
Act of 1940, supra, has been located, although it was adverted to in 
Dos Reis ex rel. Camara v. Nicolls, 161 F. (2d) 860 (C. C. A. Ist, 
1947). Few decisions relate to the limited statutory right to repatri- 
ation under former statutes, except where United States’ citizenship 
was lost by women who married aliens. The Nationality Act of 1940, 
supra, repealed the Act of March 2, 1907, 34 Stat. 1228, 8 U. S.C. 
§ 16 (1940), which had provided that no American citizen could ex- 
patriate himself when this country is at war. /n re Bishop, 26 F. (2d) 
148 (W. D. Wash. 1927); Ex parte Griffin, 237 Fed. 445 (N. D 
N. Y. 1916). Thus a further reduction was made in what remained 
of the principle of indelible allegiance. See Act of July 27, 1868, Rev. 
Stat. (1875) § 1999, following Juando v. Taylor, 13 Fed. Cas. 1179, 
No. 7558, 2 Paine 652 (S. D. N. Y. 1818), and declaring the right of 
expatriation to be an inherent right of all people, and McCampbell v. 
McCampbell, 13 F. Supp. 847 (W. D. Ky. 1936). 

Cases of election of United States citizenship on gaining majority 
should be distinguished from pure repatriation cases, although both 
concern dual nationality, for persons expatriated through naturaliza- 
tion of a parent in a foreign country may return to the United States 
without compliance with the requirements of the immigration laws 
if they return before attaining the age of twenty-five years, under the 
provisions of Section 318(b) of the Nationality Act of 1940, supra, 
8 U.S.C. § 718(b) (1946). Perkins v. Elg, 307 U. S. 325, 59 Sup. 
Ct. 884, 83 L. ed. 1320 (1939) ; People ex rel. Choolokian v. Mission 
of Immaculate Virgin, 76 N. Y. S. (2d) 509 (1947). 

Congress has the power to prescribe requisites for resumption of 
United States citizenship under Article I, Section 8, of the United 
States Constitution. The privilege of citizenship does not arise unless 
all statutory requirements are met, and an applicant must prove under 
his petition all conditions essential to naturalization. Schneiderman 
v. United States, 320 U. S. 118, 63 Sup. Ct. 1333, 87 L. ed. 1796 
(1943). Ordinarily the petition for citizenship must be accompanied 
by a certificate of arrival and statement of intention to reside per- 
manently in the United States. Those who do not enter in accord with 
the immigration procedure to begin permanent residence, including 
nonimmigrant aliens, quota-exempt students and those merely landing 
in the United States, are not entitled to naturalization despite a dec- 
laration of intent to remain permanently. United States v. Ness, 245 
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U. S. 319, 38 Sup. Ct. 118, 62 L. ed. 321 (1917). At one time varia- 
tion between conditions for entry and conditions for becoming a citi- 
zen did not require refusal of naturalization to a person qualified 
therefor solely because he was not qualified to enter the United States 
under then existing immigration laws. United States ex rel. Sejnen- 
sky v. Tod, 285 Fed. 523 (C. C. A. 2d, 1922) [concerning Act of 
Feb. 5, 1917, 39 Strat. 874, supra, and Rev. Start. a & 1994, 
repealed by the Cable Act of 1922, 42 Strat. 1022, 8 U. C. § 10 
(1940) ]. 

Although the situation has been confused, Congress has evidenced 
an intent to facilitate restoration of citizenship to women who lost 
United States citizenship by marriage to aliens. Under the Act of 
March 2, 1907, supra, resumption of citizenship after termination of 
the marital relation could occur by continuing to reside in the United 
States, and, if abroad, by returning to reside in the United States or by 
registering abroad with a United States consul as an American cit- 
izen, repatriation thus occurring independently of judicial proceedings. 
Naturalization had to occur to effect restoration of citizenship under 
Section 4(a) of the Cable Act, supra, during existence of the marital 
relation. Watkins v. Morgenthau, 56 F. Supp. 529 (E. D. Pa. 1944); 
In re Chamorra, 298 Fed. 669 (N. D. Cal. 1924). Under the Act of 
June 25, 1936, 49 Stat. 1917, as amended by the Act of July 2, 1940, 
54 Start. 715, 8 U. S. C. Supp. IV § 9(a) (1946), an oath of al- 
legiance was required to effect repatriation, even after death of the 
husband. Petition of Dattilio, 66 F. Supp. 912 (E. D. Pa. 1946). 
Repatriation did not occur automatically under this Act and one who 
failed to take advantage of the opportunity for repatriation under it 
before its repeal by the Nationality Act of 1940 could regain citizen- 
ship only through naturalization as an alien. 54 Strat. 1146 (1940), 
8 U. S.C. §717(a) (1946); Application of Yuen Loo Wong, 73 F. 
Supp. 16 (Haw. 1947). These expatriated women, favored as to 
naturalization, are made nonquota immigrants by Section 4(f) of the 
Immigration Act of 1924. supra, as amended, 8 U. S. C. § 204 (f) 
(1946), but they must present a nonquota ret visa as re- 
quired by Section 13(a) of the same Act, 8 U.S £ § 213(a) (1946). 

A United States citizen voluntarily entering the sallliney service of 
a United States ally during World War I thereby lost his citizenship 
by reason of the oath taken by him to enter such service, but he could 
resume his United States citizenship by taking the prescribed oath of 
allegiance under the Act of May 9, 1918, 40 STat. 545.8U.S.C. § 18 
(1940). Camardo v. Tillinghast, 29 F. (2d) 527 (C. C. A. 1st, 1928). 
The same right is extended to those who served similarly in World 
War II by the Act of April 2, 1942, 56 Star. 198, 8 U. S. C. § 723 
(1946). Others who lost citizenship by taking an oath of allegiance 
to a foreign country or by obtaining naturalization therein could not 
resume United States citizenship by returning to and resuming resi- 
dence in this country with the intent of - becoming a citizen of it. 
Reynolds v. Haskins, 8 F.(2d) 473 (C. C. A. 8th, 1925) ; McCamp- 
bell v. McCampbell, supra. 

Why Congress chose to permit recovery of citizenship by a simpli- 
fied naturalization procedure under Section 317(c) of the Nationality 
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Act of 1940 for those who lost citizenship under Section 401(c) of 
the same Act but failed to extend the same boon to those who lost 
citizenship under Section 401(b) and Section 401(d) is nowhere 
explained in the legislative history of the Act. This is one reason 
why the court in the instant case construed the Act as requiring a 
legal entry for permanent residence. However one possessing dual 
nationality but who has not yet lost United States citizenship may 
not be denied re-entry provided any satisfactory proof of such citizen- 
ship is made. Podea v. Marshall, 83 F. Supp. 216 (E. D. N. Y. 1949). 
Since the prospective repatriate need not present a certificate of arrival 
it could be argued that after any type of lawful entry, even as a visitor, 
an intent to reside permanently in the United States would be suf- 
ficient under Section 717(c), and that the provision that such a person 
“may” enter as a nonquota immigrant for the purpose of recovering 
his citizenship was merely to facilitate the matter administratively. 
Support for this argument could be found in the House discussion 
reported in the decision wherein it was stated that the measure did 
not have anything to do with the question of immigration at all. The 
case could have been construed as a naturalization rather than an 
immigration problem, and although we have progressed from the 
statutory age of United States v. Tod, supra, the reasoning applied 
there might have been reasserted here. Citizenship, however, is a 
high privilege and doubts concerning a grant of it should be resolved 
in favor of the United States by strict construction of the statute. 
United States v. Manzi, 276 U. S. 463, 48 Sup. Ct. 328, 72 L. ed. 654 
(1928). The fact that a person who loses citizenship as in this case, 
might return to the United States many years later and still later 
apply for naturalization, when it might be difficult to ascertain what 
his record had been in the foreign country, makes important the dif- 
ference between the requirements for admission for permanent resi- 
dence and the requirements for admission as a visitor. No documents 
for the admission of visitors or other nonimmigrants such as alien 
seamen are required by the Immigration Act of 1924, supra, but they 
are prescribed by regulation under the Act of June 28, 1940, 54 Star. 
673, 8 U. S. C. § 451 (1946), and the Act of May 22, 1918, 40 Star. 
559, as amended by the Act of June 21, 1941, 55 Strat. 252, 22 U. S. 
C. § 223 (1948). From the regulations issued thereunder, appearing 
in Sections 175.41 to 175.63 of the Code of Federal Regulations, Title 
8, Supp. (1941) it is clear that in many classes of cases permits in the 
form of visitors visas are not required, and if required, that in the 
interest of avoiding delay in international travel the inquiry of the 
consular officer cannot be as thorough as in the case of applicants for 
immigration visas. On the other hand Section 13 of the Immigration 
Act of 1924, 43 Stat. 161, 8 U. S. C. § 213 (1946), prohibits the 
admission of an immigrant without an immigration visa. Section 7 
of that Act, 43 Stat. 156, 8 U. S. C. § 207 (1946), requires that the 
applicant for an immigration visa furnish to the consular office a 
dossier, prison record, and military record, plus copies of all other 
available public records concerning him kept by the government to 
which he owes allegiance. These requirements are likely to bring 
out any criminal record or record of the immigrant hostile to the 
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United States, which is especially important in a case when the im- 
migrant is a former citizen of the United States who has expatriated 
himself under the section involved in this case by serving in a foreign 
army without authority from the United States, and they might ne- 
cessitate denial of the immigration visa under Section 2 of that Act, 
43 Stat. 153, 8 U. S. C. § 202 (1946). The decision, therefore, is 
laudable in requiring one seeking repatriation under these conditions 
to hew strictly to the line and work his way back to citizenship, for 
the boon of Section 317(c) is offered to persons who, in effect, turned 
traitor in time of war and virtually performed an act of treason toward 
the United States. J. E.R. 


ALIENS—QUALIFICATIONS For CitTizENsH1p—Goop Morar 
CHARACTER.—The district court (S. D. N. Y.) denied citizenship to 
petitioner Adolf Schmidt, a thirty-nine year old German native, on 
the ground that he was not a person of good moral character. Among 
the evidence adduced was Schmidt’s own admission that he had en- 
gaged in sexual intercourse with unmarried women now and then 
between the years 1939 and 1944. Held, occasional fornication by an 
unmarried male alien does not prevent him from meeting the “good 
moral character” qualification for citizenship; District Court reversed 
and petition for naturalization granted. Schmidt v. United States, 
177 F. (2d) 450 (C. A. 2d, 1949). 

In the opinion at p. 451, Judge Learned Hand reiterates that the 
test as to whether a person has good moral character has been whether 
or not that person’s conduct conforms to the “. . . generally accepted 
moral conventions current at the time. ...” As to how these moral 
conventions are ascertained, the opinion states at p. 451 that due to 
lack of a better method, the court must necessarily resort to its“. . . 
own conjecture, fallible as we recognize it to be.” 

The “good moral character” requirement for citizenship is embodied 
in the 1940 Nationality Act, 54 Strat. 1142 (1940), 8 U. S. C. 
§ 707(a) (1946), which provides that: “No person . . . shall be nat- 
uralized unless such petitioner, . . . (3) during all the periods re- 
ferred to in this subsection has been and still is a person of good 
moral character. . ” The periods referred to are the five year 
period preceding filing of the petition for naturalization, and the period 
from the time of petitioning up until the time of naturalization. 

Concerning the interpretation of this section of the 1940 Nationality 
Code, the Schmidt case raises two problems: (1.) Should the conduct 
of applicants for citizenship be judged according to the moral stand- 
ards generally accepted throughout the nation or those generally 
accepted in the community in which the applicant resides; and (2.) 
In ascertaining what moral conventions are generally accepted, are 
better methods available than merely the conjecture of the individual 
judges. 

As to the first question, most cases have not stated which set of 
standards was relied upon. Among the twelve cases which do men- 
tion which standard was used, three decisions have followed the na- 
tional standards test, Repouille v. United States, 165 F. (2d) 152 (C. 
C. A. 2d, 1947) ; United States v. Francioso, 164 F. (2d) 163 (C. C. 
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A. 2d, 1947) ; United States v. Unger, 26 F. (2d) 114 (S. D. N. Y. 
1928) ; and nine cases have applied the standards of the community 
wherein the applicant resides, Petitions of Rudder, 159 F. (2d) 695 
(C. C. A. 2d, 1947) ; Estrin v. United States, 80 F. (2d) 105 (C. C. 
A. 2d, 1935); Application of Barug, 76 F. Supp. 407 (N. D. Cal. 
1948) ; Petition of De Leo, 75 F. Supp. 896 (W. D. Pa. 1948); In 
Re Mogus, 73 F. Supp. 150 (W. D. Pa. 1947) ; Petition of R—, 56 F. 
Supp. 969 (Mass. 1944); In Re Paoli, 49 F. Supp. 128 (N. D. Cal. 
1943) ; Application of Polivka, 30 F. Supp. 67 (W. D. Pa. 1939) ; 
In Re Hopp, 179 Fed. 561 (E. D. Wisc. 1910). 

In the principal case, Judge Hand, although referring to both tests 
as having been applied in former cases, does not mention by which 
set of standards the court has reached its decision. 

Applying the national standards test would seem to be the better 
view. Since the purpose of the statutory requirement is apparently 
to bar persons who would be undesirable citizens of the nation, the 
community test fails to work, in that applicants objectionable to the 
majority of the country can still obtain citizenship by petitioning from 
a community whose ethical standards are unusually low when com- 
pared with those of the nation at large. Conversely, an applicant 
acceptable to the bulk of the country can be denied naturalization due 
to his residing temporarily in a community having unusually strict 
moral conventions. A certain type of conduct may bar an applicant 
in one federal court, while the same identical conduct of a different 
applicant may not bar him in another federal court. The inadequacy, 
lack of uniformity, and unfairness of the community test are apparent, 
and it seems unlikely that Congress would intend a result whereby 
the granting of national citizenship may hinge more upon the commu- 
nity from which the applicant files his petition than upon the inherent 
worth of the applicant to the nation as a whole. 

The second question, whether a better method exists by which to 
ascertain what moral standards are generally accepted, has troubled 
the Second Court of Appeals both in the principal case and also in a 
prior case, Repouille v. United States, supra, at p. 153. In the Re- 
pouille case, Judge Hand admitted that, “left at large as we are, without 
means of verifying our conclusion, and without authority to substitute 
our individual beliefs, the outcome must needs be tentative; and not 
much is gained by discussion.” Dissenting in the Repowille case, supra 
at p. 154, Judge Frank criticized the majority’s lack of reliable evidence 
regarding current moral conventions, and proposed that the correct 
statutory test should be the “. . . attitude of our ethical leaders.” In 
addition, he remarked that, “That attitude would not be too difficult to 
Mwee 

Along the lines of Judge Frank’s proposal that conduct of applicants 
be judged according to the attitudes of our ethical leaders, a more 
reliable method of ascertaining public moral feelings may be found 
which emphasizes the outward manifestations of public moral opin- 
ion. Since moral standards are set largely by religious leaders and 
church groups, it seems reasonable that the teachings of the major 
religious groups,—Protestant, Roman Catholic, and Hebrew,—when 
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in substantial accord,—should be a more realistic guide in deciding 
what moral standards are generally accepted than the present judicial 
conjecture. While this method is not ideal, its use should tend to 
result in findings closer to actuality than at present, and also to mini- 
mize the effect of the individual judges’ personal feelings upon their 
decisions. 

As a final question, what is the effect of applying the above proposals 
to the facts of the Schmidt case? Apparently referring to the Kinsey 
report, Judge Hand remarks that petitioner Schmidt’s conduct is far 
from unusual according to recent investigations. At the same time, 
however, he observes that this doesn’t mean that common practice 
determines what accepted principles shall be. Other than his reference 
to the Kinsey report, however, Judge Hand does not mention any 
evidence that would tend to contradict the district court’s finding. 
On the other hand, following the above-mentioned national standards 
view and outward manifestation method, it appears that in contrast 
to the conjecture of the court of appeals, actual evidence did exist to 
sustain the correctness of the district court’s finding. Under the 
national standards view, the fact that fornication is a criminal offense 
in numerous states and in the District of Columbia seems significant, 
while, following the outward manifestation method, an examination 
may well reveal fornication regarded as immoral by the major reli- 
gious groups of the nation. a. <. j. 


ALIENS—RESIDENCE INTERPRETED UNDER SELECTIVE TRAINING 
AND SERVICE ACT—REVIEW PROCEDURE FOR DEPORTATION ORDER.— 
Appellant, Danish citizen, entered United States in August 1939 un- 
der a temporary visitor’s visa and was caught here by the outbreak 
of war. When he violated terms of entry and extension of visa by 
taking employment, warrant of deportation was issued but stayed 
because of impossibility of travel. Registered under Selective Train- 
ing and Service Act of 1940 (referred to hereafter as STSA) 54 Star. 
885, §§ 2, 3,50 U.S. C. App. §§ 302, 303 (1946), he filed Form 301 as 
provided therein, granting exemption from military service to neutral 
aliens but precluding naturalization for those claiming exemption. In 
1944 appellant married an American citizen. He was allowed in 1946 
to submit application for suspension of deportation under Immigration 
Act, 39 Strat. 889, § 19(c) (1917), as amended 54 Star. 671, § 20, 
1238 (1940), 56 Sratr. 1044, §3 (1942), 8 U. S.C. § 155 (1946). 
Application was denied, solely, it is alleged, because appellant was 
made ineligible for naturalization by filing Form 301, which he had 
applied in 1946 to have withdrawn. Under order to depart voluntarily 
but still not in custody, he sued for a declaratory judgment that he 
is eligible for naturalization and for an injunction to prevent basing 
decision on his application on theory of ineligibility. Motion to dis- 
miss was granted by the district court which also decided that he was 
not entitled to have Form 301 cancelled. On appeal, held, reversed 
and remanded for appropriate action. Declaratory judgment and in- 
junction are appropriate proceedings for judicial review of deportation 
orders. Appellant was not “residing in the United States” under 
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STSA, supra, when he filed Form 301; hence it is a nullity as to 
effect on his qualification for naturalization. Kristensen v. McGrath, 
Court of Appeals for the District of Columbia, December 19, 1949. 

Prior to passage of the Declaratory Judgment Act, Title 28, United 
States Code, Section 2201 (1948), it was recognized that deportation 
orders were subject to judicial review of limited scope, 2 Am. Jur., 
Aliens, §§ 130, 131, but solely in habeas corpus proceedings, after 
administrative remedies had been exhausted. Nishimura Ekiu v. 
United States, 142 U. S. 651, 660, 12 Sup. Ct. 336, 35 L. ed. 1146 
(1892); Fafalios v. Doak, 60 App. D. C. 275, 50 F. (2d) 640 
(1931), cert. den. 284 U. S. 651, 52 Sup. Ct. 31, 76 L. ed. 552 
(1931). After passage of this Act the Supreme Court approved its 
application to deportation proceedings. Perkins v. Elg, 69 App. D. C. 
175, 99 F. (2d) 408 (1938), mod. and aff'd, 307 U. S. 325, 59 Sup. 
Ct. 884, 83 L. ed. 1320 (1939). Decision urged by appellee as hold- 
ing declaratory judgment inappropriate in such proceedings may be 
distinguished on the ground that administrative procedure had not 
been exhausted when action for declaratory judgment was brought. 
Bata Shoe Co. v. Perkins, 33 F. Supp. 508 (D. C. 1940). Compare 
Clark v. Memolo, 85 App. D. C. —, 174 F. (2d) 978 (1949) (de- 
claratory judgment in District of Columbia not appropriate to test 
legality of confinement in Pennsylvania). 

Jurisdiction is not based on Perkins v. Elg, supra, alone, but is de- 
rived also from the Administrative Procedure Act providing judicial 
review for agency decisions. Administrative Procedure Act (re- 
ferred to hereafter as APA), 60 Srar. 243, § 10 (1946), 5 U.S.C. 
§ 1009(c) (1946) (1948 Supp.). Application of APA to deporta- 
tion proceedings was supported in a Supreme Court decision subse- 
quent to the instant case, Wong Yang Sung v. McGrath, 18 L. W. 
4166 (Feb. 20, 1950), but the language of APA requires interpretation 
as to the extent or limitation of its effect. Schwartz, Administrative 
Finality and the Administrative Procedure Act, (1949) 37 Gero. L. J. 
527; Note (1949) 62 Harv. L. Rev. 1216; (1948) 61 Harv. L. Rev. 
1445; (1948) 34 Iowa L. Rev. 91. 

Examination of cases which hold that absence of statutory provision 
for review does not necessarily preclude it, Estep v. United States, 
327 U.S. 114, 66 Sup. Ct. 423, 90 L. ed. 567 (1946) ; Gegiow v. Uhl, 
239 U. S. 3, 36 Sup. Ct. 2, 60 L. ed. 114 (1915), leads to the conclu- 
sion that the Immigration Act, supra, amended 62 Strat. 1206 (1948), 
does not bar judicial relief unless provision that the decision of the 
Attorney General is final be interpreted as effecting this result. The 
fact that habeas corpus has long been accepted as a remedy in de- 
portation proceedings in the face of this provision indicates that pre- 
clusion of review is not the meaning of this finality. United States 
ex rel. Trinler v. Carusi, 166 F. (2d) 457 (C. C. A. 3d, 1948) ; United 
States ex rel. Cammarata v. Miller, 79 F. Supp. 643 (S. D. N. Y. 
1948). But see Sunal v. Large, 332 U. S. 174, 177, 67 Sup. Ct. 
1588, 91 I. ed. 1982, (1947), footnote 3 (habeas corpus treated as 
new suit by reference to Bridges v. Wixon, 326 U. S. 135, 65 Sup. Ct. 
1443, 89 L. ed. 2103 (1945) ); Ex Parte Tom Tong, 108 U. S. 556, 
2 Sup. Ct. 871, 27 L. ed. 826 (1883) (habeas corpus considered new 
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proceeding). Instead it refers to the administrative process and, as 
in Selective Service cases, Sunal v. Large, 157 F. (2d) 165 (C. C. A. 
4th, 1947) ; Cahoon v. United States, 155 F. (2d) 150 (C. C. A. 5th, 
1946), limits the area of review. Estep v. United States, supra; 
Gegiow v. Uhl, supra; Nishimura Ekui v. United States, supra; 
Poliszek v. Doak, 61 App. D. C. 64, 57 F. (2d) 430 (1932). 

Legislative history of the APA reveals no purpose to exclude de- 
portation proceedings from any form of review provided by the Act, 
there being intended ‘“‘no exclusion whatsoever” from its provisions 
for any type of agency decision then considered. Statement of Rep. 
Walter, 92 Cong. Rec. 5654 (1946), reprinted S. Doc. 248, 79th 
Cong., 2d Sess. (1946) p. 380; S. Rept. 752, 79th Cong., 1st Sess. 
(1945), reprinted S. Doc. 248, supra at p. 187, 212; H. Rept. 1980, 
79th Cong., 2d Sess. (1946), reprinted S. Doc. 248, supra at p. 235, 
275; Senate Judiciary Committee Print (June 1945), reprinted S. 
Doc. 248, supra at p. 11, 36. Early cases reflect this interpretation of 
the intent of Congress. Scholnick v. Clark, 81 F. Supp. 298 (D. C. 
1948) ; Eisler v. Clark, 77 F. Supp. 610 (D. C. 1948). Appellee 
urges that APA reflects existing law, thereby continuing existing 
remedies as sole remedies. Valenti v. Clark, 83 F. Supp. 167 (D. C. 
1949) ; Appendix to Att’y General’s Statement Regarding Revised 
Committee Print of Oct. 5, 1945, reprinted in S. Doc. 248 (supra) 
p. 230; remarks of Rep. Hobbs, S. Doc. 248 (supra) p. 415. In view 
of Congress’ apparent aim to simplify and make more certain judicial 
relief in administrative proceedings, the court’s application of the 
APA’s several methods of judicial review to deportation orders seems 
the preferable interpretation. 

Although appellant was not in custody when suit was brought, 
application for declaratory judgment is not premature, the only re- 
maining step for him to take being to enter custody or to leave the 
country voluntarily, a step which recent decisions do not require. 
Estep v. United States, supra; Perkins v. Elg, supra. Cf. Kaminer 
v. Clark, — App. D. C. —, 177 F. (2d) 51 (1949). Contra, Fafalios 
v. Doak, supra. 

As an alien, appellant was subject to training and service under 
STSA only if he were “residing in the United States.” Although the 
meaning of “residence” varies, it generally connotes an intention to 
establish an abode of some permanence and involves consent of the 
sovereign. Johannessen v. United States, 225 U. S. 227, 32 Sup. Ct. 
613, 56 L. ed. 1066 (1912) ; Schacht v. Young, 164 F. (2d) 882 (C.C. 
A. 5th, 1947). Both were lacking here when appellant signed Form 
301, he then being under order of deportation. Under immigration 
laws reference is generally made to the terms of an alien’s entry to 
determine the conditions of his stay. Kaplan v. Tod, 267 U. S. 228, 
45 Sup. Ct. 257, 69 L. ed. 585 (1925); United States v. Kreticos, 
59 App. D. C. 305, 40 F. (2d) 1020 (1930) ; In re Wieg, 30 F. (2d) 
418 (S. D. Tex., 1929). Appellant having been forced by circum- 
stances of war to remain here, his presence lacked the element of 
voluntary choice requisite to “residence.” McGrath v. Zander, — 
App. D. C. —, 177 F. (2d) 649 (1949) ; Florica Constantinescu, 11 
T. C. 36 (1948) ; Stadtmuller v. Miller, 11 F. (2d) 732, 739 (C. C. 
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A. 2d, 1926), Note (1926) 45 A. L. R. 905; Ex Parte Barton, In 
re Fight, 39 Ala. 452 (1864). 

STSA did not clarify the meaning it gave the words, “residing in 
the United States.” By prior draft acts only those aliens who had 
declared intention to become citizens were subject to military service. 
Civil War Draft Act, Rev. Stat. (1875) § 1342; Spanish American 
War Draft Act, 30 Stat. 361 (1898) ; Selective Draft Act, 40 Star. 
78, as amended 40 Star. 955 (1917). The current act as originally 
passed accepted that limitation, though all male persons residing in the 
United States were required to register. STSA, supra, §2. The 
Attorney General interpreted Section 2 as including temporary vis- 
itors. 39 Ops. Att’y Gen. 504 (1940). Under this construction, after 
the Act was amended to require military service of all male persons 
residing in the United States, STSA, 55 Star. 845, §3 (a) (1941), 
50 U. S. C. App. § 303 (1946), aliens who had not declared intention 
to become residents but who had lived in this country for many years 
were declared subject to military service. Cervantes v. United States, 
163 F. (2d) 294 (C. C. A. 9th, 1947). This interpretation of STSA 
was also accepted by the Second Circuit in its refusal to declare el- 
igible for naturalization an alien who had signed Form 301, though 
he denied being a resident when he signed. He was not under de- 
portation order. Benzian v. Godwin, 168 F. (2d) 952 (C. C. A. 2d, 
1948), cert. den. 335 U. S. 886, 69 Sup. Ct. 235 (1948). 

There is no intention evidenced by Congress to adopt the Attorney 
General’s interpretation of Section 2 in its discussion of the 1941 
amendment to STSA, supra. H. Rept. 1554, 77th Cong., Ist Sess. 
(1941). This court declines to accept the silence of Congress as in- 
dicating approval of what it believes to be an erroneous interpretation 
of Section 2, consequently also of Section 3 as amended. Cleveland v. 
United States, 329 U. S. 14, 22-24, 67 Sup. Ct. 13, 91 L. ed. 12 
(1946) (concurring opinion) ; Girouard v. United States, 328 U. S. 
61, 69-70, 66 Sup. Ct. 826, 90 L. ed. 1084 (1946). Supporting the 
court’s position is the interpretation of residence as used in the Sec- 
ond War Powers Act, 56 Stat. 182 (1942) as amended, 59 Star. 
658 (1945), 8 U. S. C. § 1001 (1946): presumption is declared 
against a resident being a visitor. Ex Parte Fillebertie, 62 F. Supp. 
744 (E. D. S. C. 1945). 

As appellant was not “residing in the United States,” by the more 
persuasive reasoning, the court logically concludes that filing Form 301 
was a nullity as to him; signing does not affect his residence. Benzian 
v. Godwin, supra; Petition of Ajlouny, 77 F. Supp. 327 (E. D. 
Mich. 1948). This limited application of the decision to situations 
where alien was under deportation order when he signed Form 301, 
or had equally valid reason not to be considered a resident, will not 
make it a precedent for accepting as eligible to naturalization those 
who might properly have been considered residents in reference to 
STSA and who wanted to escape military service of the country they 
later wished to claim. M. A. Mc. 


CITIZENSHIP—NATIONALITY Act oF 1940—INVOLUNTARY SERV- 
ICE IN ENEMY ARMy DurinG PERiop oF HoOstTILities.—Plaintiffs 
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were born of alien Japanese parents within the territorial limits of 
the United States (California and Hawaii, respectively), and thus 
acquired dual nationality of the United States and of the Empire 
of Japan. See generally, Orfield, The Legal Effects of Dual Nation- 
ality (1949), 17 Geo. Wasu. L. Rev. 437. Plaintiffs in each case were 
residing in Japan upon the outbreak of war with the United States 
and were unable to leave. Subject to military service as Japanese 
citizens, plaintiffs were inducted into the Japanese army and served 
on active duty in China. The Nationality Act of 1940, Section 401 
(c), provides for loss of United States citizenship by one “entering, 
or serving in, the armed forces of a foreign state unless expressly au- 
thorized by the laws of the United States if he has or acquires the 
nationality of such state.” 54 Stat. 1169 (1940), 8 U. S. C. § 801 
(c) (1946). See Note (1941) 54 Harv. L. Rev. 860, 868. Held, the 
service was involuntary, and plaintiffs did not thereby lose their 
United States citizenship. Shibata v. Acheson, 86 F. Supp. 1 (S. D. 
Cal. 1949) ; Ishikawa v. Acheson, 85 F. Supp. 1 (Haw. 1949). 

Military service in a foreign army, insofar as it involves allegiance 
to the foreign sovereign, has long been recognized as an exercise of 
the “fundamental right” of expatriation, Juando v. Taylor, 13 Fed. 
Cas. 1179, No. 7558, 2 Paine 652 (S. D. N. Y. 1818), and an absolute 
renunciation of United States citizenship. Bauer v. Clark, 161 F. 
(2d) 397 (C. C. A. 7th, 1947), cert. den. 332 U. S. 839, 68 Sup. Ct. 
210, 92 L. ed. 411 (1947), rehearing den. 332 U. S. 849, 68 Sup. Ct. 
342, 92 L. ed. 419 (1948) (German army in 1940); Camardo v. 
Tillinghast, 29 F. (2d) 527 (C. C. A. Ist, 1928) (Italian army in 
1914); Petition of Di Iorio, 86 F. Supp. 479 (Mass. 1949), (1950) 
18 Geo. Wash. L. Rev. 401 (Italian army in 1943); Podea v. Mar- 
shall, 83 F. Supp. 216 (E. D. N. Y. 1949) (Roumanian army in 
1941); United States ex rel. DeCicco v. Longo, 46 F. Supp. 170 
(Conn. 1942) (Italian army in 1915); United States ex rel. Wrona 
v. Karnuth, 14 F. Supp. 770 (W. D. N. Y. 1936) (Polish army, 1926- 
29); United States ex rel. Rojak v. Marshall, 34 F. (2d) 219 (W. 
D. Pa. 1929) (Czech. army, 1921-22) ; Ex Parte Griffin, 237 Fed. 445, 
(N. D. N. Y. 1916) (Canadian army in 1916); Juando v. Taylor, 
supra (Canadian army in 1812). See, United States ex rel. Fracassi 
v. Karnuth, 19 F. Supp. 581, 583 (W. D. N. Y. 1937); United 
States ex rel. Scimeca v. Husband, 6 F. (2d) 957, 958 (C. C. A. 2d, 
1925). 

Bu mere enlistment in a foreign army, without transfer of 
allegiance, is not of itself a renunciation of citizenship. See, United 
States ex rel. DeCicco v. Longo, supra at p. 174; 39 Ops. Att’y Gen. 
337 (1939); III Moore, Dicest or INTERNATIONAL Law (1906) 
p. 730. And under a statute providing that no United States citizen 
could expatriate himself while the United States was at war, 34 Start. 
1228 (1907), citizens who joined allied armies after the entrance of 
the United States into World War I did not thereby lose their citizen- 
ship. In re Bishop, 26 F. (2d) 148 (W. D. Wash. 1927) (Canadian 
army) ; Jn re Grant, 289 Fed. 814 (S. D. Cal. 1923) (British army). 

Application of the expatriation doctrine has been limited to in- 
stances of “voluntary” action. See, Perkins v. Elg, 307 U. S. 325, 

9 
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334, 59 Sup. Ct. 884, 83 L. ed. 1320 (1939). Thus it has been held 
that one who had been legally declared insane did not lose his United 
States citizenship by thereafter swearing allegiance to Great Britain 
and serving in the armed forces of the empire. McCampbell v. Mc- 
Campbell, 13 F. Supp. 847 (W. D. Ky. 1936). Accord, United States 
ex rel. Baglino v. Day, 28 F. (2d) 44 (S. D. N. Y. 1928) (service 
in the Italian army by a minor). Cf. Arikawa v. Acheson, 83 F. 
Supp. 473 (S. D. Cal. 1949) (voting in a foreign election under 
duress) ; Tadayasu Abo v. Clark, 77 F. Supp. 806 (N. D. Cal. 1948) 
(written renunciation under duress) ; Inouye v. Clark, 73 F. Supp. 
1000. (S. D. Cal. 1947) (written renunciation by a minor). But cf. 
40 Ops. Att’y Gen. 553 (1947) (prolonged service after attaining 
age of maturity). 

Search has revealed but three cases prior to the instant cases 
where citizenship was not lost by involuntary service in a foreign 
army through use of force or intimidation. Dos Reis ex rel. Camara 
v. Nicolls, 161 F. (2d) 860 (C. C. A. Ist, 1947), (1947) 60 Harv. 
L. Rev. 977; In re Gogal, 75 F. Supp. 268 (W. D. Pa. 1947); 
State v. Adams, 45 Iowa 99, 24 Am. Rep. 760 (1876). In Dos Reis, 
the first case to arise under Section 401 (c) of the Nationality Act 
of 1940, supra, relator, receiving induction orders from the Portuguese 
army in 1943, was told by the American consulate that the only 
way to avoid service was to return to the United States and enlist in 
the American army. Having no funds for passage home, he had no 
choice but to report to the Portuguese induction officials. The 
trial court held that whether his service was involuntary or not, he 
had lost his citizenship under Section 401 (c). 68 F. Supp. 773 
(Mass. 1946). The appellate court reversed, holding that Section 
401 (c) contemplated only voluntary service, thus incorporating the 
prior existing doctrine into the Nationality Act of 1940. Dos Reis 
ex rel. Camara v. Nicolls, supra. Dos Reis was followed shortly 
thereafter in Jn re Gogal, supra, holding that a dual American- 
Czech citizen had not lost his United States citizenship by serving in 
the Czech army from 1922 to 1924, when, having ignored the Czech 
induction notices, he was bodily seized by the gendarmes and turned 
over to the Czech army. 

The instant cases extend the doctrine of Dos Reis for the first time 
under the Nationality Act of 1940 to involuntary service in an enemy 
army during a period of actual hostilities. Sole precedent found is 
State v. Adams, supra (involuntary service with the Canadian militia 
during the War of 1812), which arose in the absence of express 
statute. 

In view of the alleged alternative facing Shibata and Ishikawa in 
the instant cases—that of internment in a concentration camp and 
probable death—their conduct was indeed understandable. Tremend- 
ous responsibility rests upon the trial court in determining whether 
given conduct was actually involuntary or not. However personally 
repugnant may be the idea of retention and enjoyment of United 
States citizenship by one only recently having served in an enemy 
army, such exceptions as made here are certainly legitimate. Yet 
Ishikawa appears to have invoked protection of both his United States 
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and Japanese citizenship alternatively, as best suited his immediate 
purpose. One may well sympathize with the court in Jshikawa in 
reaching its finding of involuntary service, “however much one might 
wish upon facts such as these, that the law were different. . . .” 
Ishikawa v. Acheson, 85 F. Supp. 1 (Haw. 1949). J. A.B. 


CitizENsH1p—Diversity—Sulit 1n Feperat Courts sy CITIZENS 
oF District or CoLumBIA.—Petitioner, a corporation of the District 
of Columbia, and respondent, a corporation of Virginia entered into 
a contract of insurance in 1942. Thereafter petitioner, the insurer, 
filed suit against respondent in the District Court for the District 
of Maryland to recover money due under the insurance contract. 
Petitioner asserted that the district court had jurisdiction under 
Title 28, United States Code, Section 41, subsection 24(1) (1946) 
as amended by 54 Star. 143 (1940) giving District of Columbia citi- 
zens the right to sue in federal courts on grounds of diverse citizenship. 
The holding of the district court that such Act was unconstitutional was 
affirmed by the court of appeals. National Mutual Insurance Co. 
v. Tidewater Transfer Co., 165 F. (2d) 531 (C. C. A. 4th, 1947). 
Held, on certiorari, with four judges dissenting, the Act is con- 
stitutional. National Mutual Insurance Co. v. Tidewater Transfer 
Co., 337 U. S. 582, 69 Sup. Ct. 1173 (1949). Justices Jackson, Black 
and Burton upheld the statute as a valid exercise of Congress’ plenary 
power to legislate for the District of Columbia and to pass all laws 
necessary and proper to carry out this power, United States Constitu- 
tion, Article I, Section 8, clauses 17, 19; Justices Rutledge and 
Murphy concurred in result but upon the ground that the District 
of Columbia should be considered a “state” within the diversity 
clause of Article III; the remaining four justices dissented on both 
grounds. Thus each ground of support was rejected by a majority 
of the court. Nevertheless the statute was sustained by a combina- 
tion of minorities. 

Under the Constitution the judicial power extends to cases “between 
citizens of different states.” United States Constitution, Article III, 
Section 2, clause 1. The Judiciary Act of 1789 created a system of 
federal courts having jurisdiction, inter alia, of suits “between a 
citizen of the state where the suit is brought, and a citizen of another 
state.” 1 Stat. 73, 78 (1789). Shortly thereafter, Chief Justice 
Marshall held that a citizen of the District of Columbia was not a 
citizen of a state within the meaning of this Act, and stated by 
way of dicta that the District of Columbia was not a state within 
the diversity clause of Article III of the Constitution. Hepburn and 
Dundas v. Ellzey, 2 Cranch 445, 2 L. ed. 332 (1804). Justice 
Marshall's opinion has been consistently followed. O’Donoghue v. 
United States, 289 U. S. 516, 543, 53 - Ct. 740, 77 L. ed. 1356 
(1933) ; Hooe v. Jamieson, 166 U. S. 39 , 397, 17 Sup. Ct. 596, 41 
L. ed. 1049 (1897) ; New Orleans v. Winter, 1 Wheat. 91, 4 L. ed. 
44 (1816). Thus, absent other grounds of federal jurisdiction, 
federal courts were closed to District of Columbia citizens until 
passage of the Act of Congress presently in dispute. 

In the instant case only two justices were in favor of overruling 
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the Hepburn case, supra. See concurring opinion of Justice Rutledge 
at pp. 604, 617. The majority opinion of Justice Jackson in express- 
ly approving the Hepburn dicta can be justified only upon a show- 
ing that constitutional courts created under Article III may be given 
jurisdiction to hear cases other than those specifically enumerated 
in Article III, Section 2. It is well settled that the District of 
Columbia courts as bifurcated courts are capable of receiving juris- 
diction derived from both Article J and Article III. O’Donoghue v. 
United States, supra; Keller v. Potomac Electric Co., 261 U. S. 
428, 43 Sup. Ct. 445, 67 L. ed. 731 (1923). But in this respect the 
District of Columbia courts are unique. The traditional view has 
been that courts created under Article III, other than the courts of 
the District of Columbia, are restricted to the exercise of the judicial 
powers enumerated in Article III of the Constitution. Ex Parte 
Bakelite Corp., 279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929) ; 
Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693, 47 
Sup. Ct. 284, 71 L. ed. 478 (1927); Keller v. Potomac Electric Co., 
supra; Kline vy. Burke Construction Co., 260 U. S. 226, 234, 43 Sup. 
Ct. 79, 67 L. ed. 226 (1922), Note (1923) 24 A. L. R. 1084; Kendall 
v. United States, 12 Pet. 524, 9 L. ed. 1181 (1838); United States 
v. Hudson and Goodwin, 7 Cranch 32, 3 L. ed. 259 (1812) ; Hodgson 
and Thompson v. Bowerbank, 5 Cranch 303, 3 L. ed. 108 (1809) ; 
FEDERALIST Papers 81, 82 (Hamilton). See concurring opinion of 
Justice Rutledge, National Mutual Insurance Co. v. Tidewater 
Transfer Co., supra at p. 604, and dissenting opinions of Justices 
Frankfurter at p. 646 and Vinson at p. 626. 

Several cases are cited and discussed by Justice Jackson to support 
the view that Article III courts may be given non-Article III juris- 
diction: Williams v. United States, 289 U. S. 553, 53 Sup. Ct. 751, 
77 L. ed. 1372 (1933) [that the Court of Claims was created solely 
by virtue of Congress’ Article I power to pay debts of the United 
States and that concurrent jurisdiction in such cases is conferred upon 
the district courts by the Tucker Act, Title 28, United States Code, 
Section 41 (20) (1946)]; Williams v. Austrian, 331 U. S. 642, 67 
Sup. Ct. 1443, 91 L. ed. 1718 (1947); Schumacher v. Beeler, 293 
U. S. 367, 55 Sup. Ct. 230, 79 L. ed. 433 (1934) (wherein Congress 
under its Article [| bankruptcy power conferred upon district courts 
jurisdiction over suits by a reorganization trustee even though diversity 
or other usual ground for federal jurisdiction is lacking). 

The precise issue, therefore, is: Was jurisdiction in these cases 
sustained under Congress’ legislative power in Article I, or were 
these in reality cases arising under the Constitution or laws of the 
United States under Article III? It is submitted that the latter is 
the correct basis of jurisdiction. “A suit arises under the law that 
creates the cause of action.” American Well Works Co. v. Layne 
and Bowler Co., 241 U. S. 257, 260, 36 Sup. Ct. 585, 60 L. ed. 
987 (1916). “The federal nature of the right to be established is 
decisive—not the source of the authority to establish it.” Puerto Rico 
v. Russel & Co., 288 U. S. 476, 483, 53 Sup. Ct. 447, 77 L. ed. 903 
(1933). The distinction lies in the nature of the right to be en- 
forced. If the right is one originally created by federal law, a suit 
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to enforce that right is one arising under the laws of the United 
States. If, however, the right has its origin in state law and Congress 
merely provides a forum in which that right may be enforced, the 
case is not one arising under the laws of the United States. In creating 
the Court of Claims and in authorizing the district courts to hear 
claims against the United States, Congress did more than merely 
provide a forum for those already possessed of a cause of action. Since 
there is no independent right of action against a sovereign without 
its consent, FEDERALIST 81 (Hamilton), an original right was there- 
fore created, completely dependent upon the Act of Congress au- 
thorizing the suit. A case arising under the laws of the United States 
is clearly present in any suit against the United States. See con- 
curring opinion of Justice Vinson at p. 626 in the principal case. 
Furthermore, as pointed out in the concurring opinion of Justice 
Rutledge, Williams v. United States and O’Donoghue v. United 
States, both supra, were companion cases with opinions written by 
the same justice. The latter case at p. 546 expressly rejected the pro- 
position asserted by Justice Jackson, i.e., that Congress could confer 
upon Article III courts jurisdiction of cases not enumerated therein, 
in stating that District of Columbia courts could not be given ad- 
ministrative and other jurisdiction if Congress was limited to Article 
III, as it is in dealing with other federal courts. 

The jurisdiction over the bankruptcy cases was likewise grounded 
upon Article III jurisdiction over cases arising under the laws of 
the United States. In both the Austrian and Beeler cases, both supra, 
the rights sought to be enforced were the result of state creation. 
But these suits, brought by trustees, and inseparable from the bank- 
ruptcy proceedings were merely one step in the collection of assets 
in the execution of the bankruptcy act. Toledo Fence & Post Co. v. 
Lyons, 290 Fed. 637 (C. C. A. 6th, 1923). Since Congress has ex- 
clusive powers over bankruptcy law by virtue of Article I, a suit 
between a trustee and a debtor of the bankrupt would thus arise only 
under the laws of the United States. Toledo Fence & Post Co. v. 
Lyons, supra, expressly approved by Chief Justice Hughes in 
Schumacher v. Beeler, supra. 

The opinion of Justice Jackson lays great emphasis upon Gully v. 
First National Bank, 299 U. S. 109, 57 Sup. Ct. 96, 81 L. ed. 70 
(1936) (that a suit to enforce a right originating in the laws of 
the United States is not necessarily one arising under those laws, 
for a suit does not so arise unless there is a substantial dispute 
respecting the validity, construction or effect of such a law, upon the 
determination of which the result depends). Reliance upon this case 
is fallacious for two reasons. First, the Gully case was decided after 
Williams vy. United States and Schumacher v. Beeler, both supra, 
the two cases to which the Gully rule is sought to be applied. There- 
fore to say that neither the Williams nor Schumacher cases can be 
considered as “cases arising’ under the Gully rule is meaningless 
since the Gully rule was not in existence when these cases were 
decided. Second, and more important, the Gully case decided only 
that a suit to enforce a federally created right was not necessarily 
a case arising under the laws of the United States unless a federal 
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law was in issue. It was not concerned with the problem presented 
by a suit to enforce a federally created right under a congressional 
enactment specifically directing that such suits be brought in federal 
court. That Congress can create rights under federal laws and direct 
that all suits to enforce these rights be brought in federal courts is 
well settled. Amalgamated Utility Workers v. Consolidated Edison 
Co., 309 U. S. 261, 60 Sup. Ct. 561, 84 L. ed. 738 (1940) ; Shoshone 
Mining Co. v. Rutter, 177 U. S. 505, 20 Sup. Ct. 726, 44 L. ed. 864 
(1900) ; National Labor Relations Board v. Sunshine Mining Co., 
125 F. (2d) 757 (C. C. A. 9th, 1942). “The question, therefore, is 
not one of the power of Congress, but of its intent.” Shoshone Mining 
Co. v. Rutter, supra at p. 506. 

The proposition that Congress may, under its Article I power, 
confer upon Article III courts jurisdiction over cases not specifically 
enumerated in Article III is answered concisely and logically by 
Justice Frankfurter at p. 649. Article III courts exercise jurisdiction 
“either because of the nature of the subject-matter or because of 
the special position of the parties. So far as the subject-matter is 
concerned. . . . ,” jurisdiction “. . . extends to cases arising under 
the ‘Constitution, the Laws of the United States, and Treaties,’ . 
Article I,§ 8, is an enumeration of the subjects in relation to which 
the Constitution authorizes Congress to make laws. Its eighteen 
divisions of legislative power are the sources of federal rights and 
sanctions. Laws enacted under them are ‘the Laws of the United 
States,’ to which the ‘judicial power,’ granted by Article III, extends.” 
Thus if Congress had created some right in favor of citizens of the 
District of Columbia, it could have authorized the bringing of suit 
to enforce that right in a federal court because the suit would then 
be one arising under “the laws of the United States.” But Congress 
cannot authorize suit in federal court to enforce a right of state crea- 
tion unless the parties occupy one of the special positions enumerated 
in Article III. Justice Frankfurter rejected the notion that citizens 
of the District of Columbia occupy such a position, 1.e., that the 
District of Columbia is a “state” within the diversity clause of 
Article III, on the ground that such a conclusion “would disregard 
an explicit limitation of Article ITI.” 

It is submitted that the opinion of Justice Rutledge represents a 
proper disposition of the problem. Justice Rutledge, Justice Murphy 
concurring, advocated the overruling of the Hepburn case, supra, and 
a holding that the District of Columbia is a state within the diversity 
clause of Article III. There are compelling reasons for this con- 
clusion. Functionally considered, the diversity clause was intended 
to offer to all non-residents of a particular state full opportunity for 
the settlement of disputes removed from local prejudice and influence. 
The objective and policy of that clause are as apposite to suits be- 
tween citizens of the District of Columbia and of the states proper 
as to suits between citizens of different states. Furthermore, the 
broad reach of the diversity clause is apparent from the inclusion of 
aliens, thereby reflecting an intention to comprehend all cases involv- 
ing the citizens of more than a single political community. That this 
particular issue was not within the contemplation of the framers 
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of the Constitution cannot be gainsaid. When the Constitution was 
drawn, the District was merely a contemplated entity, and when 
the first Judiciary Act was enacted, the national capital had not yet 
acquired any definitive political pattern. Note (1948) 16 Gro. Wasu. 
L. Rev. 381. In 1804, when the Hepburn case, supra, was decided, 
the District was a small community of about three thousand, and 
was governed under temporary legislation. Today the District is 
one of the larger metropolitan communities of the United States with 
a population exceeding that of many of the states. There are, there- 
fore, strong practical reasons for affording the District different 
treatment today than in 1800. 

In other connections, the Supreme Court has treated the District 
as a state within the meaning of that term as used in the Constitu- 
tion. Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. 
ed. 637 (1889) (regulation of commerce “among the several states”) ; 
Embry v. Palmer, 107 U.S. 3, 2 Sup. Ct. 25, 27 L. ed. 346 (1883) 
(full faith and credit to judicial proceedings of “every other state”). 
And as pointed out by Justice Rutledge at p. 623, “key words like 
‘state’, ‘citizen’, and ‘person’ do not always and invariably mean the 
same thing,” drawing a distinction between the purely political clauses 
of the Constitution and those affecting civil rights of citizens. 

Retention of diversity jurisdiction has been sharply criticized. 
Frankfurter and Landis, THe BusINEss OF THE SUPREME CourRT, pp. 
90 et seq, 136 et seq. (1927). But desirable or not, so long as it is 
retained, it is only proper that its benefits should be extended to 
citizens of the District. S. B. A. 


CONSTITUTIONAL LAW—EQUAL PROTECTION OF THE LAws— 
DAMAGES FOR VIOLATION OF RAcIALLY RESTRICTIVE CovVENANT.— 
Defendants owned property subject to a covenant against sale to or 
occupancy by Negroes. Defendants sold or were about to sell their 
lot to Negroes. Plaintiffs, parties under the covenant, sought can- 
cellation of any deed which might have been granted to the Negroes, 
who were joined as defendants; an injunction restraining the white 
defendants from conveying to Negroes; and an injunction restrain- 
ing the Negro defendants from occupying the premises. The trial 
court dismissed the petition as against the Negro defendants. The 
amended petition included a claim for damages against the white 
defendants for breach of the covenant. Plaintiffs appealed from the 
trial court’s dismissal of the amended petition. Held, with respect 
to the claim for damages, reversed; the Fourteenth Amendment of 
the Constitution of the United States does not preclude a state 
court from giving damages for breach of a racially restrictive 
covenant. Weiss v. Leaon, 225 S. W. (2d) 127 (Mo. 1949). 

The court did not discuss the measurement of damages nor whether 
the Negro purchasers could be held liable for inducing a breach of 
contract. Discussion was limited to the constitutional issue. In May, 
1948, the Supreme Court of the United States held that state court 
enforcement of racially restrictive covenants was state action denying 
the equal protection of the laws guaranteed by the Fourteenth Amend- 
ment. Shelly v. Kraemer (McGhee v. Sipes), 334 U. S. 1, 68 Sup. 
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Ct. 836, 92 L. ed. 1161, Note (1948) 3 A. L. R. (2d) 466. These 
cases involved attempts to enforce the covenants by injunction and 
cancellation of the deeds; plaintiffs did not claim damages for breach. 
The court in the instant case sought to distinguish Shelley v. 
Kraemer, supra, and held that the fact that specific enforcement was 
ruled out as unconstitutional did not affect the remedy by way of 
damages. Although recognizing that the Shelley case prohibits state 
court enforcement of covenants, the Missouri court did not choose to 
to regard a judgment for damages as amounting to enforcement. 

It is submitted that the term “enforcement” is not properly so 
narrowly confined. For example, indefiniteness or offense against 
public policy renders a contract “unenforceable”; a judgment for 
damages for breach amounts to “enforcement” or “enforcement at 
law” and is reversible. Oakland Motor Car Co. v. Indiana Automobile 
Co., 201 Fed. 499, 504, 505 (C. C. A. 7th, 1912):; Marvin v. Solventol 
Chemical Products, 298 Mich. 296, 298 N.W. 782, 784 (1941); Wil- 
helm Lubrication Co. v. Brattrud, 197 Minn. 626, 268 N.W. 634, 
637 (1936), Note (1937) 106 A. L. R. 1284; St. Regis Paper Co. v. 
Hubbs & Hastings Paper Co., 235 N. Y. 30, 138 N.E. 495, 497 
(1923) ; Cianciarulo v. Caldarone, 69 R. I. 86, 30 A. (2d) 843, 845 
(1943). The American Law Institute’s RESTATEMENT OF THE LAW 
or Contracts throughout considers a judgment for damages for 
breach as “enforcement” of the contract. See especially Volume I, 
Sections 13, 14, 178-225, and 327, and Volume II, Sections 598-609. 
See also the use of the term with respect to actions for damages in 
Ames, Specific Performance For and Against Strangers to the Con- 
tract (1903) 17 Harv. L. Rev. 174, 177; and Note (1949) 12 U. or 
Det. L. J. 81, 82, 87, 88. And consider the lack of legal elegance in 
the concept of a restrictive covenant for which damages only, and 
never specific performance, may be had. Pound, The Progress of the 
Law, 1918-1919 (1920) 33 Harv. L. Rev. 813, 820, n. 39. 

It was not the particular way in which the state courts were en- 
forcing the covenants, but the fact that they were enforcing them at 
all, that the Supreme Court found repugnant in the Shelley case. 
Use of the state’s judicial process is no less involved in giving damages 
for breach of covenant than in specifically enforcing the covenant. 
Damages are given primarily to compensate for breach, but the knowl- 
edge that damages can be had is itself a sanction against breach. En- 
forcement by damages is not as effective perhaps as enforcement by 
injunction, but neither is it altogether ineffective. The Missouri court, 
by giving effect to this covenant, is seeking to do with its left arm 
what the Supreme Court of the United States has forbidden it to 
do with its right. 

The decision in the principal case rests on two props: that a 
judgment for damages is not enforcement and that the Shelley case 
held racial covenants to be valid private agreements. Both are equally 
defective. The Supreme Court did say in the Shelley case that the 
covenants were not in themselves violative of any constitutional rights. 
[ The dictum is criticized in Frank, The United States Supreme Court: 
1947-48 (1948) 16 U. or Cur. L. Rev. 1, 24.] This, reasons the 
Missouri court in the principal case, means the covenant is valid; 
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therefore, an action for its breach must lie. This is too innocent. 
Missouri courts are not unfamiliar with contracts not void but none- 
theless unenforceable. In Missouri, as in most states, a contract 
within the Statute of Frauds is not absolutely void. It may be relied 
on for some purposes. St. Louis, Keokuk & Northwestern Ry. v. 
Clark, 121 Mo. 109, 25 S.W. 192 (1893); McGowen v. West, 7 Mo. 
569, 38 Am. Dec. 468 (1842). Money paid under it may be re- 
covered. Devore v. Devore, 138 Mo. 181, 39 S.W. 68 (1897). But 
neither damages nor specific performance may be had on its breach. 
Bunnell v. Reynolds, 205 Mo. App. 653, 226 S.W. 614 (1920). And 
see Baugh v. Meckler, 83 App. D. C. 400, 168 F. (2d) 574 (1948), 
and Cohn v. Trawick, 60 A. (2d) 926 (D. C. Mun. App., 1948). 
Actually, the Supreme Court did not say the covenants were valid. 
It said only that standing alone they did not violate any constitutional 
rights. The Court did not hold them valid by refraining from hold- 
ing them invalid. To declare a contract invalid or void as against 
public policy is normally not the function of the Supreme Court of 
the United States but of the state courts. Shelley v. Kraemer, supra, 
does not bar a state court from regarding racial covenants as valid in 
the limited sense that to enter into them is not illegal. But it is the 
function of the Supreme Court to decide whether state action violates 
the Fourteenth Amendment. It decided in the Shelley case that state 
court enforcement of racial covenants is forbidden by the equal protec- 
tion clause. To the extent, therefore, that validity is considered to 
imply enforceability, to that extent, it is submitted the Supreme Court 
has in fact declared such covenants invalid. 

In Hurd v. Hodge, 334 U. S. 24, 68 Sup. Ct. 847, 92 L. ed. 1187 
(1948), decided the same day as Shelley v. Kraemer, supra, the Court 
forbade District of Columbia courts to enforce restrictive racial 
covenants. A constitutional issue was avoided, the decision being on 
the alternative grounds that federal court enforcement would violate 
the Civil Rights Act. 16 Stat. 140, 144 (1870), 8 U. S. C. $42 
(1946), and that it was against the public policy of the United 
States for federal courts to do acts which if done by state courts 
would violate the equal protection clause. Like the Shelley case, the 
Hurd case involved not merely enforcement by injunction but also 
cancellation of the deeds and revestment of title. Furthermore, the 
covenant in the Hurd case by its terms provided for damages in the 
form of a penalty. It is significant that the Supreme Court ignored 
the opportunity presented by the Hurd case to exempt a judgment 
for damages from the interdiction against enforcement. A judgment 
in law for damages is as much state action as a decree of injunction 
in equity. ‘A money judgment against a defendant not within the 
court’s jurisdiction is state action violating due process. Old Wayne 
Mutual Life Association v. McDonough, 204 U. S. 8, 27 Sup. Ct. 
236, 51 L. ed. 345 (1907). An insufficient judgment in condemnation 
proceedings is state action violating due process. Chicago, Burlington 
& Quincy R. R. v. Chicago, 166 U. S. 226, 233, 17 Sup. Ct. 581, 41 
L. ed. 979 (1897). A probate proceeding is also state action under 
the Fourteenth Amendment. Scott v. McNeal, 154 U. S. 34, 14 Sup. 
Ct. 1108, 38 L. ed. 896 (1894). So is a judgment of ouster and fine 
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in quo warranto proceedings. Standard Oil Co. v. Missouri, 224 U. S. 
270, 281, 32 Sup. Ct. 406, 56 L. ed. 760 (1912). And see Frank- 
furter, J., dissenting in Sherrer v. Sherrer, 334 U. S. 343, 362, 68 
Sup. Ct. 1097, 92 L. ed. 1429 (1948). 

The state courts and the lower federal courts have already had 
some occasion to consider the Shelley and Hurd decisions. Most of 
the cases to date have involved enforcement by injunction or decree. 
Clayton v. Wilkins, 32 Cal. (2d) 895, 197 P. (2d) 162 (1948); 
Lippold v. Johnson, 32 Cal. (2d) 892, 197 P. (2d) 161 (1948); 
Cassell v. Hickerson (Fairchild v. Raines), 31 Cal. (2d) 869, 193 P. 
(2d) 743 (1948) ; Cumings v. Hokr, 31 Cal. (2d) 844, 193 P. (2d) 
742 (1948) ; Goetz v. Smith (Saunders v. Phillips), Md. ‘ 
62 A. (2d) 602 (1948), cert. den., 336 U. S. 967, 69 Sup. Ct. 938 
(1949); Malicke v. Milan, 321 Mich. 102., 32 N.W. (2d) 353 
(1948); Woytus v. Winkler, 357 Mo. 1082, 212 S.W. (2d) 411 
(1948) ; Kemp v. Rubin, 298 N. Y. 590, 81 N.E. (2d) 325 (1948) ; 
Rich v. Jones, 142 N. J. Eq. 215, 59 A. (2d) 839 (1948); Earley v. 
Baughman, 200 Okla. 649, 199 P. (2d) 210 (1948); Coleman v. 
Stewart, 33 Cal. (2d) 703, 204 P. (2d) 7 (1949). But the tendency 
among the courts that have had occasion to consider a wider applica- 
tion of the Shelley and Hurd doctrines is not to limit these cases 
strictly to their facts. On the contrary, the trend is to regard them 
as proscribing any judicial action giving effect to racial covenants. 
Persons imprisoned before the Shelley case for contempt for refusal 
to comply with an injunction against their occupancy of covenanted 
property will be released on habeas corpus by virtue of that decision. 
Ex parte Laws, 31 Cal. (2d) 846, 193 P. (2d) 744 (1948). One 
very significant case has held that the Shelley case bars a declaratory 
judgment on the validity of racial covenants. Claremont Improvement 
Club v. Buckingham, — Cal. (2d) —, 200 P. (2d) 47 (1948). 
A covenant may not be relied on as a defense to an action for 
trespass to try title. Clifton v. Puente, — Tex. —, 218 S.W. (2d) 
272 (1948). See also Henderson v. I. C. C., 80 F. Supp. 32, 39 (Md. 
1948), probable jurisdiction noted, 69 Sup. Ct. 740 (1949), and 
Walker v. Galt, 171 F. (2d) 613, 615 (C. A. 5th, 1948). Semble, 
Saint Lo Construction Co. v. Koenigsberger, 84 App. D. C. 319, 
174 F. (2d) 25 (1949) and Morin v. Crane, 32 Cal. (2d) 895, 197 
P. (2d) 162 (1948). The cases indicate that the Shelley doctrine is 
not to be narrowly construed that it bars any judicial effectuating of 
racial covenants. Under these cases it would seem that the Supreme 
Court of Missouri erred in holding that it barred enforcement in 
equity only and not in law. 

The court was emboldened to embark on its dubious rationale by 
the observation that the many commentators on the Shelley case were 
in agreement only on the point that the scope of that decision is 
difficult to define. The accuracy of that observation is questionable. 
The Shelley holding has been widely discussed. Most commentators 
have commended the decision. The following, which are in that 
category, have concluded that it also bars enforcement by ways of 
damages. Lathrop, The Racial Covenant Cases (1948) Wisc. L. Rev. 
508, 525, 527; Ming, Racial Restrictions and the Fourteenth 





RECENT CASES 421 


Amendment: The Restrictive Covenant Cases (1949) 16 U. or Cut. 
L. Rev. 203, 217, 224; Scanlan, Racial Restrictions in Real Estate— 
Property Values Verses Human Values (1948) 24 Notre D. Law. 
157, 182; Note (1948) 17 U. or Cin. L. Rev. 277; Note (1948) 
48 Cot. L. Rev. 1241, 1244; Note (1948) 27 N. C. L. Rev. 224, 
230, n. 22; Note (1948) 21 So. Cauir. L. Rev. 358, 365; (1948) 
46 Micu. L. Rev. 978, 979. One writer who favored the decision 
thought it did not bar damages. Note (1949) 4 InrraAmuRALt L. Rev. 
or N. Y. U. 160, 169-171. But one of the counsel who argued and 
lost the McGhee and Hurd cases before the Supreme Court thinks 
that it would. Crooks, The Racial Covenant Cases (1949) 37 Geo. 
L. J. 514, 524-5. Some thought the question of damages still open. 
Note (1948) 3 A. L. R. (2d) 446, 473; (1948) 1 U. or Fra. L. 
Rev. 453, 456; semble, Siegel, Supreme Court Rules Out Race Re- 
strictive Covenants (1948) 34 Women Lawyers’ Journat 13, 35. 

Of the comments that did not take up the question of damages, a 
few were critical of the decision. Askew, The Restrictive Covenant 
Cases (1948) 22 Fra. L. J. 313; Note (1948) 1 Oxta. L. Rev. 290; 
(1949) 17 Gro. Wasu. L. Rev. 398. Some were noncommittal. 
(1948) 20 Miss. L. J. 101; (1948) 23 Sr. Jonn’s L. Rev. 158; 
(1948) 22 Tempre L. Q. 138. But most approved the decision. 
Barnett, Race-Restrictive Covenants Restricted (1948) 28 Ore. L. 
Rev. 1; Sayre, Shelley v. Kraemer and United Nations Law (1948) 
34 Ia. L. Rev. 1 (critical, however, of the Court’s failure to discuss 
the United Nations Charter) ; Yi-Seng-Kiang, Judicial Enforcement 
of Restrictive Covenants in the United States (1949) 24 Wasn. L. 
Rev. 1-; Note (1948) 37 Itx. B. J. 88; Note (1948) 9 Onto Sr. 
L. J. 325; (1948) 6 Nar. B. J. 166. 

Some notes while not taking up the question of damages did 
consider and reject the availability of various other devices for circum- 
venting the Shelley decision. As these devices are at least as indirect 
a means of implementing racial restrictions as a judgment for damages, 
it would seem that if the courts may not give effect to them, a fortiori 
damages may not be given. Note (1949) 9 La. L. Rev. 394, 398; 
Note (1949) 20 Tenn. L. Rev. 679, 682; (1949) 1 Ark. L. Rev. 
96; (1948) 61 Harv. L. Rev. 1450, 1451; (1948) 2 Van. L. Rev. 
119, 123. Contrary to the assertion in the principal case, there is 
considerable agreement among the commentators that the Shelley 
decision is correct, that devices to evade it are unenforceable, and 
that it bars damages for breach of a racial covenant. 

It has also been urged that Hurd v. Hodge, supra, could be cited 
as authority for a state court to hold that a judgment for damages for 
breach of a racial covenant is contrary to state public policy. Note 
(1949) 12 U. or Det. L. J. 81. 

Shelley v. Kraemer, supra, declared the constitutional inappropriate- 
ness of a state court’s assisting in the sordid business of effectuating 
racially restrictive covenants. The Supreme Court of Missouri has 
sought to limit the impact of that decision to the immediate facts of 
that case. In remanding the case for trial on the issue of damages, the 
court strongly urged counsel to frame their pleadings in such a way 
that after judgment on the merits the Supreme Court of the United 
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States might grant certiorari. It is to be hoped that eventually 
certiorari will be granted in this case and that the Supreme Court of 
the United States will strike down this first attempt to dilute the 
doctrine of Shelley v. Kraemer. E. F. M., Jr. 


FEDERAL Motor Carrier Act—RATE JURISDICTION OF ICC Over 
INTRASTATE CARRIER.—In 1944 the Capital Transit Company in ad- 
dition to busses operated within the District of Columbia ran busses 
from terminals in downtown Washington to Federal Government 
establishments in Virginia. Transit offered passengers on its District 
street cars and busses transfer privileges to its District-Virginia busses 
so that the total cost of fare for Transit’s passengers between their 
District homes and Virginia offices was less than if one of three com- 
peting District-Virginia busses was used, since the transfers were 
not good on the other bus lines. On complaint of the Secretaries of 
War and Navy that government workers employed in Virginia and 
living in the District were dissatisfied with their jobs because of the 
fares charged by Transit and its competitors, the Interstate Com- 
merce Commission held hearings as to the reasonableness of the rates 
charged on the District-Virginia trip. The commission’s rate order 
issued as a result of the hearings was enjoined by the District Court 
for the District of Columbia on the ground that it was not sufficiently 
supported by evidence to the effect that action by the commission was 
necessary to carry out the national transportation policy declared in 
the Transportation Act of 1940, 54 Star. 899 (1940), 49 U. S. C. 
Intro. (1946), and thus take the case out of the exception provided 
by Part II of the Interstate Commerce Act, Sec. 203(b) 8, 49 Star. 
546 (1935), 49 U. S. C. § 303(b) (8) (1946). Subsequently the 
commission reopened its hearings, taking no new evidence as to the 
nature of the transportation, but receiving testimony as to the dis- 
satisfaction of the government employees with the rates charged. 
At the conclusion of these hearings there was issued a similar order 
to the one enjoined, being based on findings that dissatisfaction of 
government workers made Interstate Commerce Commission control 
of the rates necessary in order to carry out the national transportation 
policy, supra. The district court modified the original injunction to 
include the new order, holding that there were not sufficient findings 
to support the commission’s conclusion in regard to the national trans- 
portation policy. The Supreme Court of the United States reversed 
the district court, holding that the commission’s findings as to the 
necessity of its jurisdiction to fix the rates to effectuate the stated 
policy of Congress was supported by adequate evidence. United 
States v. Capital Transit Co., 325 U. S. 357, 65 Sup. Ct. 1176, 89 
L. ed. 1663 (1945). In 1945 Transit discontinued its District-Vir- 
ginia busses, operating from that date busses in the District alone. 
Following the discontinuance of these routes, Transit and the inter- 
ested District-Virginia bus companies obtained an injunction enjoin- 
ing the commission from enforcing rates for carriage of passengers 
between District and Virginia through the medium of Transit’s intra- 
state street car and bus lines. On appeal the Supreme Court of the 
United States, in per curiam opinion, held, reversing the district 
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court with directions to dismiss the action, that the rates charged 
for Transit’s part of the District-Virginia ride were for interstate 
transportation and therefore under Part II of the Interstate Com- 
merce Act, supra, and that the Interstate Commerce Commission had 
jurisdiction to regulate them, United States v. Capital Transit Co., 
70 Sup. Ct. 115 (1949), rehearing den. 70 Sup. Ct. 186 (1949). The 
Chief Justice, Reed, J., and Jackson, J., dissented on the ground that 
the interstate stream of commerce theory of the majority was not 
sufficient to give the commission jurisdiction to fix Transit’s rates 
under the Act now that Transit had discontinued its District-Virginia 
bus lines. Douglas, J., took no part in the consideration or decision 
of the case. ; 

Thus the owner of motor busses whose vehicles do not operate 
between two or more states (for the purposes of the decision Transit’s 
Maryland lines were disregarded by the Court) is held to be engaged 
in interstate transportation under Part II of the Interstate Commerce 
Act, supra, because of the nature of the passengers which it carries, 
with the result that the Interstate Commerce Commission may regu- 
late its rates for such transportation. 

The instant case appears to be the first time the Supreme Court of 
the United States has decided a motor carrier need not actually cross 
state lines to be engaged in interstate commerce under the Act, al- 
though in rate cases involving railroads the Court has similarly held 
that the rates charged by a railroad for transportation in interstate 
commerce are subject to federal regulation even though the articles 
transported did not cross state lines while being carried by the rail- 
road. Baltimore & Ohio R. R. v. Settle, 260 U. S. 166, 43 Sup. Ct. 
28, 67 L. ed. 189 (1922); Texas & New Orleans R. R. v. Sabine 
Tram Co., 227 U.S. 111, 33 Sup. Ct. 229, 57 L. ed. 442 (1913). 

In denying that the interstate flow of passengers is sufficient to give 
the Interstate Commerce Commission jurisdiction under the Act to 
regulate the rates in question, the minority’s position seems to be that 
in order to confer such jurisdiction on the commission the motor car- 
rier must actually cross state lines. The Act in giving jurisdiction 
to the commission states: 


The provisions of this part apply to the transportation of 
passengers or property by motor carriers engaged in interstate 
or foreign commerce and to the procurement of and the pro- 
vision of facilities for such transportation. . . . Sec. 202(b), 49 
Strat. 543 (1935) as amended by 54 Strat. 920 (1940), 49 
U.S. C. § 302 (1946). 


Engagement in interstate or foreign commerce appears to be the key 
to the commission’s jurisdiction under Part II of the Interstate Com- 
merce Act. Moreover, Sec. 204(a) of the Act, as amended by 54 
Stat. 921 (1940), 49 U. S. C. § 304 (1946), provides for an ex- 
emption from the Act for motor carriers engaged in interstate com- 
merce entirely within a state where the commission finds it need 
not exercise its jurisdiction with respect to such carriers in order 
to carry out effectually its duties under the Act. However, the com- 
merce engaged in by the motor carrier must be interstate or foreign 
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in order to give the commission jurisdiction. Sec. 216(e), 49 Srar. 
558 (1935), 49 U. S. C. § 316(e). 

In maintaining that the test for jurisdiction of the commission 
under Part II of the Interstate Commerce Act should be different 
from that used for Part I, the minority of the Court refer to 
McLeod v. Threlkeld, 319 U. S. 491, 63 Sup. Ct. 1248, 87 L. ed. 
1538 (1943); N. L. R. B. v. Jones & Laughlin, 301 U. S. 1, 57 Sup. 
Ct. 615, 81 L. ed. 893 (1937); Stafford v. Wallace, 258 U. S. 495, 
42 Sup. Ct. 397, 66 L. ed. 735 (1922), as illustrating the fact that 
there is no single concept of interstate commerce which may be used 
to interpret all federal statutes based on the commerce power. The 
point does not seem well taken here, since Part II of the Act is as 
obviously concerned with transportation as Part I. At this point it 
should be emphasized that the present case is not decided on the 
basis of the Shreveport doctrine formulated in Houston, East and 
West Texas Ry. v. United States, 234 U. S. 342, 34 Sup. Ct. 833, 58 
L. ed. 1341 (1914), which is excluded by Part II of the Act, Sec. 
216(e), supra, since the decision of the Court is founded on the 
nature of the transaction in which Transit engages and not on the 
effect its operations may have upon interstate commerce. 


With regard to holding that the District-Virginia passengers are 
interstate passengers while aboard Transit vehicles the Court might 
well have looked to the test set up by Brandeis, J., in Sprout v. City 
of South Bend, 277 U.S. 163, 48 Sup. Ct. 502, 72 L. ed. 833 (1928) 
at page 168: 


The actual facts govern . . . the destination intended by the 
passenger when he begins his journey and known to the carrier, 
determines the character of the commerce. 


Cf. Baltimore & Ohio R. R. v. Settle, supra; Philadelphia & Read- 
ing Ry. v. Hancock, 253 U. S. 284, 40 Sup. Ct. 512, 64 L. ed. 907 
(1920). 

So far as the fact that Transit discontinued its District-Virginia 
busses is concerned, such action did not affect the interstate character 
of the passengers who continued riding the intra-District vehicles of 
Transit, since as has been recognized from the decision of Daniel Ball 
v. United States, 10 Wall. 557, 19 L. ed. 999 (U. S. 1870), the 
circumstance that part of a journey between states consists of trans- 
portation by an independent agency solely within the boundaries 
of one state does not make that portion of the trip any less inter- 
state in character. United States v. Yellow Cab Co., 332 U. S. 218, 
67 Sup. Ct. 1560, 91 L. ed. 2010 (1947) ; Washington, Baltimore & 
Annapolis Electric Ry. v. Waller, 53 App. D. C. 200, 289 Fed. 598 
(1923). D. R. B. 


FEDERAL TRADE COMMISSION—PATENTS—MISREPRESENTATIONS. 
—Petitioners, holding a patent on a device trade-marked “Vacudex,” 
were charged with unfair and deceptive acts or practices in com- 
merce in violation of the Federal Trade Commission Act, 38 Star. 
719, as amended 52 Start. 111, 15 U. S. C. § 45 (1946). Specifically, 
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petitioners had advertised that their product would, when attached 
to the exhaust system of automobiles, save gasoline and oil, increase 
motor power, extract carbon, oil and moisture from the muffler, 
eliminate or reduce back pressure, decrease motor vibration, give 
greater accelerating power to the motor, cause the motor to run 
more smoothly, and save tires. All of these representations were 
substantially included in the petitioner’s patent application, and all 
but two were included in the commission’s cease and desist order. 
Petitioners contended that the Federal Trade Commission was with- 
out jurisdiction on the ground that the proceeding was an attack 
upon the patent itself and, as such, could only be heard in a federal 
district court. More particularly, they claimed that their advertising 
was within the scope of their patent since the Patent Office approved 
the application and must have, therefore, investigated and confirmed 
the representations appearing in the application. Held, in affirming 
the commission’s order to cease and desist, that the representations 
were beyond the scope of the patent and that the proceedings before 
the commission did not attack the validity of the patent. Decker v. 
Federal Trade Commission, App. D. C. , 176 F. (2d) 461 
(1949), cert. den. 70 Sup. Ct. 159 (1949). In a vigorous dis- 
sent by Stephens, C. J., it was contended that the Federal Trade 
Commission far exceeded its power in assuming jurisdiction over 
the proceeding which was in effect a review of the findings of the 
Commissioner of Patents. 

In reaching its decision the majority first considered the scope of 
a patent as enunciated in the leading case of Motion Picture Patents 
Co. v. Universal Film Manufacturing Co., 243 U. S. 502, 510, 37 
Sup. Ct. 416, 61 L. ed. 871 (1917), as being “limited to the inven- 
tion described in the claims contained in it, read in the light of the 
specification.” The scope of a patent is limited to the device par- 
ticularly pointed out and claimed. McClain v. Ortmayer, 141 U. S. 
419, 12 Sup. Ct. 76, 35 L. ed. 800 (1891); Yale Lock Manufactur- 
ing Co. v. Greenleaf, 117 U. S. 554, 6 Sup. Ct. 846, 29 L. ed. 952 
(1886) ; Railroad Co. v. Mellon, 104 U. S. 112, 26 L. ed. 639 (1881). 
A patent is a privilege “conditioned by a public purpose.” Special 
Equipment Co. v. Coe, 324 U. S. 370, 65 Sup. Ct. 741, 89 L. ed. 
1006 (1945) ; Mercoid Corp. v. Mid-Continent Investment Co., 320 
U. S. 661, 666, 64 Sup. Ct. 268, 88 L. ed. 376 (1944). “It results 
from inventions and is limited to the invention which it defines.” 
Mercoid Corp. v. Mid-Continent Investment Co., supra. Courts are 
agreed that the extent of the patent monopoly secures to the owner 
only the right to exclude others from making, using or vending the 
device or discovery without the patentee’s permission. Motion Pic- 
ture Patents Co. v. Universal Films Manufacturing Co., supra; Mer- 
coid Corp. v. Mid-Continent Investment Co., supra. The court pointed 
out that the representations could not be considered to be within the 
scope of the patent simply by virtue of their appearing in the speci- 
fication which was later incorporated in the letters-patent. 

This would seem correct, since functionally the purpose of dis- 
closure, operating through the claim and specification, is not to en- 
large the scope of the patentee’s rights, but rather to afford the public 
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complete access after the patent’s expiration and to protect the 
public against claims which are too broad. See Scott Paper Co. v. 
Marcalus Mfg. Co., 326 U. S. 249, 66 Sup. Ct. 101, 90 L. ed. 47 
(1945). The court concluded that the patent right does not include 
advertising. Both prior and subsequent to the patent grant, the 
patentee could advertise, but at neither time could he be permitted 
to misrepresent. Moreover, the cease and desist order was directed 
only to the functioning of Vacudex. That a patent cannot issue upon 
functions or results is settled law. Westinghouse v. Boyden Power 
Brake Co., 170 U. S. 537, 556, 18 Sup. Ct. 707, 42 L. ed. 1136 
(1898); Risdon Iron and Locomotive Works v. Medart, 158 U. S. 
68, 77, 78, 15 Sup. Ct. 745, 39 L. ed. 899 (1895). But cf. Travers 
v. American Cordage Co., 64 Fed. 771 (C. C. S. D. N. Y. 1894). 
Otherwise, invention would be discouraged rather than promoted, 
thereby negativing the public policy of the patent laws. 

The majority of the court, in answer to the petitioner’s argument 
that the Federal Trade Commission proceedings attacked the utility 
of the invention, responded, that two of the advertised statements 
were not included in the commission’s cease and desist order. In 
connection with this, the rules that the presumption of a patent’s 
utility is only prima facie, Allison Coupon Co. v. Bank of Com- 
merce & Savings, 72 App. D. C. 82, 111 F. (2d) 664 (1940); 
Callison v. Dean, 70 F. (2d) 55, 58 (C. C. A. 10th, 1934); and 
that the statutory requirement of utility is satisfied when shown that 
the invention can perform one of the functions claimed were applied. 
In Scovill Mfg. Co. v. Satler, 21 F. (2d) 630, 634 (Conn. 1927), a 
patent infringement suit, it was held that non-utility was a good de- 
fense only if the invention is totally incapable of doing anything 
claimed. See also Seymore v. Marsh, 21 Fed. Cas. 1117, No. 12687 
(C. C. E. D. Pa. 1872). Other courts speak of a small degree of 
utility as satisfying the patent law requirement. Jn re Oberweger, 
115 F. (2d) 826 (C. C. P. A. 1940); Lamb Knit Goods Co. v. 
Lamb Glove & Mitten Co., 120 Fed. 267 (C. C. A. 6th, 1902). 

The dissent was of the opinion that these rules gave no support to 
the majority stand. Inasmuch as they have been applied exclusively 
in infringement cases in the past and were unnecessary to the de- 
cision in the instant case, they might well have been omitted in the 
opinion. 

Apart from technical patent law interpretation and application, 
the well established principle that the patent right cannot be con- 
strued as a carte blanche of immunity from operation of general law 
lends impressive weight to the majority view, irrespective of whether 
the applicable law is federal or state. Illustrative federal cases are: 
United States v. Univis Lens Co., 316 U. S. 241, 62 Sup. Ct. 1088, 
86 L. ed. 1408 (1942) (resale price-fixing of patented article) ; 
United States v. Masonite Corp., 316 U. S. 265, 277, 62 Sup. Ct. 
1070, 86 L. ed. 1461 (1942) (price-fixing) ; Boston Store of Chicago 
v. American Graphophone Co., 246 U. S. 8, 38 Sup. Ct. 257, 62 
L. ed. 551 (1918) (price-fixing contract in connection with patent 
held contrary to general law); Motion Picture Patents Co. v. Uni- 
versal Film Manufacturing Co., supra (tying clause); Virtue v. 
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Creamery Package Co., 227 U. S. 8, 32, 33 Sup. Ct. 202, 57 L. ed. 
393 (1913) ; Standard Oil Co. (Indiana) v. Umited States, 283 U. S. 
163, 169, 51 Sup. Ct. 421, 75 L. ed. 926 (1931) (patent pool; 
limited monopoly given to patent owners does not exempt them from 
the prohibitions of the Sherman Act and supplementary legislation) ; 
accord: Standard Sanitary Manufacturing Co. v. United States, 226 
U. S. 20, 49, 33 Sup. Ct. 9, 57 L. ed. 107 (1912); Virtue v. Cream- 
ery Package Co., supra; 2 WALKER ON PaTENTs, § 395) (1937). 

Illustrative state cases are: Ozan Lumber Co. v. Union County 
Bank, 207 U. S. 251, 28 Sup. Ct. 89, 52 L. ed. 195 (1907); John 
Woods & Sons v. Carl, 203 U. S. 358, 27 Sup. Ct. 99, 51 L. ed. 
219 (1906); Allen v. Riley, 203 U. S. 347, 355, 27 Sup. Ct. 95, 51 
L. ed. 216 (1906). In Allen v. Riley, supra, the court, in holding 
constitutional a statute which required the patentee before bartering 
or selling patent rights to file within the county where the rights were 
sold an authenticated copy of the letters-patent, together with affi- 
davits of genuineness and authority to sell, noted: “It is unfortu- 
nately true that many frauds are committed under color of patent 
rights, and that the patent laws are not so framed as to secure the 
public from being cheated by worthless inventions . . . .” Other 
cases likewise hold that local restraints to effectuate the police power 
of the state, when reasonable, neither attack the patent or its validity, 
nor contravene the federal law or Constitution. Herdic v. Roessler, 
109 N. Y. 127, 16 N. E. 198 (1888) ; Webber v. Virginia, 103 U. S. 
344, 349, 26 L. ed. 565 (1880) ; Patterson v. Kentucky, 97 U.S. 501, 
503, 24 L. ed. 1115 (1879); Sandage v. Studebaker, 142 Ind. 148, 
41 N. E. 380 (1895). 

The dissent in the instant case, in phrasing the issue in terms of 
whether the Federal Trade Commission has the power to review the 
action of the Patent Office Commissioner, would seem to relegate the 
public policy of the patent law as well as the Trade Commission Act 
to undue subordinacy to the immediate rights of a patentee, based 
upon a questionable view regarding these rights and the effect of 
the commission’s order upon them. 

In United States v. United States Gypsum Co., 333 U. S. 364, 
387, 68 Sup. Ct. 525, 92 L. ed. 746 (1948), in dictum implicitly 
stated to serve as a precedent, the court said that the government 
was not estopped in an antitrust suit to challenge the validity of a 
patent. Although the dissent in the principal case, would limit this 
to antitrust proceedings under the Sherman Act, the policy argu- 
ment of the vindication of the public interest as stated by the court 
in the Gypsum Case, supra, appears to be just as pertinent in a pro- 
ceeding of the instant nature. An interesting question, of course 
left open in this decision, and unanswered by this dictum, would be 
whether the Federal Trade Commission has the power to ban all 
representations appearing in a patent application from being adver- 
tised. See W. R. Woodward, A Reconsideration of the Patent Sys- 
tem as a Problem of Administrative Law (1942) 55 Harv. L. Rev. 
950. z. S., U1. 


PROCEDURE—DISPOSITION OF WRIT OF CERTIORARI WHEN PETI- 
TIONER FLEES JuRISDICTION.—Gerhardt Eisler was brought before 
10 
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the House Un-American Activities Committee for questioning on 
February 6, 1947. Before being sworn he sought to speak for “three 
minutes” concerning his objections to the procedure initiated against 
him. This was refused him, and in face of his obstinacy and refusal to 
be first sworn, he was cited for contempt of Congress. The Grand 
Jury for the District of Columbia returned an indictment charging 
Eisler with violation of 52 Stat. 942 (1938), 2 U. S. C. § 192 
(1946). The essence of the offense is to default willfully or refuse to 
answer questions after appearing before a congressional committee 
holding investigations pursuant to a resolution. He was tried and 
found guilty by the District Court for the District of Columbia, aff’d 
83 App. D. C. 315, 170 F. (2d) 273 (1948). Eisler petitioned for 
writ of certiorari to the Supreme Court. Aside from raising the ques- 
tions as to whether he had been fairly tried and whether the trial 
court judge should disqualify himself for prejudice, Eisler in effect 
challenged the constitutionality of the Committee on Un-American 
Activities whose autonomy sprang from the Legislative Reorganiza- 
tion Act of 1946, 60 Sra. 828, 2 U. S. C. § 192 (1946), and House 
Rule XI (q), 60 Stat. 823, et seq. Certiorari was granted by the 
Supreme Court on November 8, 1948, 335 U. S. 857, 69 Sup. Ct. 130. 
The case against Eisler was heard again, but before any decision was 
rendered he fled the United States. England refused extradition and 
Eisler completed his escape to the Soviet Zone of Germany where he 
now holds high political office. The Attorney General apparently 
has abandoned attempts to secure his return. 338 U. S. 189, 69 Sup. 
Ct. 1453 (1949). In disposing of the case against Eisler the Supreme 
Court (5-4) decided the cause should be “left off the docket as is the 
practice of the Supreme Court” citing Smith v. United States, 94 
U. S. 97, 24 L. ed. 32 (1876), and Bonahan v. Nebraska, 125 U. S. 
692, 8 Sup. Ct. 1390, 31 L. ed. 854 (1887), as binding precedent for 
those cases when the appellant is a fugitive from justice. The United 
States contended that the proper procedure was for certiorari to be 
dismissed and not to be postponed indefinitely by merely leaving the 
case off the docket. Finally on motion to dismiss from the Solicitor 
General the Court, per curiam, made a final disposition of the case 
against Gerhardt Eisler. Held: “The motion to dismiss is granted 
and the writ of certiorari is dismissed.” Gerhardt Eisler v. United 
States, 70 Sup. Ct. 181 (1949). Thus the particular case of Gerhardt 
Eisler v. United States has finally been disposed of, but it is noted 
that the mere grant of a motion to dismiss as a further order of the 
Court in the case against Eisler leaves standing the incorrect principle 
of law that the established practice of the Supreme Court when its 
appellant is no longer before it is to leave the case in abeyance, i.e., off 
the docket pending some further order; that the Smith case, supra, 
was incorrectly interpreted, and that the actual practice of the 
Supreme Court in such cases is for the writ to be dismissed. 

A review of criminal appeal cases both in state and federal courts 
shows that when an appellant has escaped from custody and cannot be 
brought before the court, his case is not left pending indefinitely. In 
the absence of any statutory regulation, dismissal is granted in some 
form. State v. Spry, 126 W. Va. 781, 30 S. E. (2d) 88 (1944). It 





RECENT CASES 429 


was early decided that dismissal in such instances is not a denial of 
due process nor a derogation of constitutional right. Allen v. 
Georgia, 166 U. S. 138, 17 Sup. Ct. 525, 41 L. ed. 949 (1897) ; Com- 
monwealth v. Andrews, 97 Mass. 543 (1867). The basic theory be- 
hind all criminal cases has always been that there must be a defendant 
in the power and under the control of the court, and that there be 
some one who can respond to the judgment. New York v. Genet, 
59 N. Y. 80 (1874). There is no counterpart in the criminal law to 
the civil law idea that one can be represented by attorney. Common- 
wealth vy. Andrews, supra. Dismissal of appeals by motion, unless the 
fugitive surrenders himself before the matter is determined or within 
a time fixed by the court, seems to be an established principle. 24 
C. J. S. § 1825, p. 650. 

This underlying philosophy of the law of criminal appeals perhaps 
unhappily negates an acceptance of the principle set forth in the dis- 
sent of Justices Murphy and Jackson, i.e., that a decision on the merits 
would be entirely proper as the Court still had jurisdiction as to the 
question of challenging the constitutionality of the Un-American 
Activities Committee and its behavior despite the fact that the chal- 
lenger had forfeited his rights by flight. Jackson, J., specifically, 
would affirm the judgment below. Cf. Leftwich v. Commonwealth, 
20 Gratt. 716 (1870). 

Assuming the correctness of the precedent that the fugitive must be 
before the court, there are several ways in which the court can rid 
itself of the appeal. There are those courts which dismiss the appeal 
unconditionally. State v. Lacroute, 134 La. 3, 63 So. 603 (1913) ; 
State v. Scott, 70 Kan. 692, 79 Pac. 126 (1905); Commonwealth v. 
Andrews, supra; Owens v. State, 19 Ariz. 193, 167 Pac. 709 (1917) ; 
Shaw v. State, 12 Ala. App. 669, 67 So. 770 (1915). In the same 
circumstances, other courts dismiss, subject to the right of reinstate- 
ment upon adequate proof of the capture of the accused or his return 
to custody. Lofton v. State, 149 Miss. 514, 115 So. 592 (1928) ; 
State v. Dempsey, 26 Mont. 504, 68 Pac. 1114 (1902); Crum v. 
Commonwealth, 232 Ky. 331, 23 S. W. (2d) 550 (1930). But most 
courts direct that the writ or appeal be dismissed at the expiration of 
a time fixed by the court. Allen v. Georgia, supra; W.Va. v. Con- 
ners, 20 W. Va. 1 (1882); State v. Spry, supra; Sherman v. Com- 
monwealth, 14 Gratt. 677 (1858) ; McGowan v. People, 44 Am. Rep. 
87 (1882); People v. Sitz, 21 Cal, App. 54, 130 Pac. 858 (1913) ; 
Harris v. State, 34 Wyo. 175, 242 Pac. 411 (1926); Staten v. State, 
140 Ga. 110, 78 S. E. 766 (1913); State v. Handy, 27 Wash. 469, 
67 Pac. 1094 (1902). These last two methods are usually referred 
to as conditional dismissals. 

That the writ should be dismissed was the dissenting view of Jus- 
tices Frankfurter and Vinson on the first motion. Their theory is 
that the Smith case and Bonahan case, which rested solely on the 
Smith decision, should not be used as precedent here because of dis- 
similarity in facts. But prior to this decision of the Supreme Court 
regarding Gerhardt Eisler the Smith case, supra, had been cited as 
one of the conditional dismissals. State v. Spry, supra, and State v. 
Scott, supra. Cf. Fed. Digest Crim. Law 1131 (5). Admittedly the 





430 THE GEORGE WASHINGTON LAW REVIEW 


language of the reported case is somewhat misleading, because after 
ordering the writ dismissed the reporter uses this language: 
oe . order that the plaintiff submit himself to the jurisdiction of 
the court below before the first of next term or cause be left off that 
docket at that time.” Examination of the Minutes of the Supreme 
Court, Monday, November 27, 1876, shows, however, that the order 
was plainly for conditional dismissal; that the practice of the 
Supreme Court is to dismiss and not leave off the docket, as the 
majority of the court interpreted the case. No such words as leave off 
the docket were used by Chief Justice Waite. “. . . unless the plain- 
tiff-in-error shall submit himself to the jurisdiction (erasure and cor- 
rection on this word) of the Court below on or before the 1st day of 
the next term of the court, that the cause will be again dismissed.” 
That the writ was clearly dismissed appears October 9, 1877, on the 
Docket of the Supreme Court, October Term, 1877. A notation in 
red ink beside the order of “Dismissed” reads that the plaintiff should 
submit himself to the jurisdiction before the first day of the next term 
or the case is “to be stricken from the docket after that time.” Per- 
haps it is from these surplus words that the reporter gathered his in- 
correct ideas as to the nature of the order. Clearly the practice of the 
Supreme Court is to dismiss the writ. 

It has never been doubted that this grant of the writ of certiorari 
is a discretionary measure nor that the Court can, in its discretion, 
deal with the writ as it sees fit. McGowan v. People, supra. But there 
is a practical difference between establishing dismissal as the Court’s 
procedure and in setting forth the precedent that when a convicted 
criminal flees the jurisdiction the case should merely be “left off the 
docket,” in effect awaiting the pleasure and decision of the criminal 
to return and take his chances as to the final appellate decision. “It 
is much more becoming to its dignity that the court should prescribe 
the conditions upon which an escaped convict should be permitted to 
appear and prosecute his writ, than that the latter should dictate the 
terms upon which he will consent to surrender himself to its cus- 
tody.” Allen v. Georgia, supra, at p. 141; McGowan v. People, supra. 

K. B. F. 


Ravio Law—Scorr oF AUTHORITY OF FEDERAL CoMMUNICA- 
TIONS COMMISSION IN CONSIDERATING APPLICATIONS FOR BROAD- 
CASTING LIcENSES.—The Mansfield Journal and the Lorain Journal, 
published by separate corporations, under common ownership, are 
the sole newspapers in their respective communities. There is no 
radio station in Lorain. There is a station, WMAN, in Mansfield, 
under different ownership than the Journal and competitive with it 
for advertising and in the dissemination of news. The Mansfield 
Journal Company applied for AM and FM stations in Mansfield, the 
Lorain Journal Company for an AM station. The applicants had no 
previous radio experience. The F. C. C. considered all three applica- 
tions in one proceeding because of common ownership and because it 
deemed the major question to be qualifications of the applicants to 
operate radio stations in the public interest. Since Mansfield had no 
previous broadcasting experience, F. C. C. reviewed its non-broad- 
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casting activities for indications as to how it might conduct a radio 
station. The F. C. C., finding that the Mansfield Journal had at- 
tempted to coerce advertisers into refraining from advertising over 
WMAN and had refused to carry any information about WMAN, 
except of an unfavorable nature, rejected the Mansfield applications 
as inconsistent with the public interest on grounds that the company 
would probably use the radio stations to foster its monopolistic and 
coercive practices. Similarly, the Lorain application was rejected 
since both Journals were owned by the same persons, found not qual- 
ified in connection with Mansfield. In consolidated proceedings, the 
commission also gave tentative approval to Fostoria Broadcasting 
Co.’s application for an AM station which was mutually exclusive 
with Mansfield’s. Held, in a single and unanimous decision affirming 
F. C. C. on all four applications, that, with reference to applications 
of newspaper owners for radio licenses, the commission could inquire 
into past practices allegedly contrary to general policies of the United 
States as expressed in the anti-trust laws, regardless of whether such 
practices violated the statutes, and could deny licenses on finding that 
such practices had occurred and were likely to be carried over in oper- 
ating a radio station. Mansfield Journal Co. (FM) v. Federal Com- 
munications Commission; Mansfield Journal Co. (AM) v. Federal 
Communications Commission, Fostoria Broadcasting Co., Intervenor ; 
Lorain Journal Co. (AM) v. Federal Communications Commission, 
(January 23, 1950). 

The opinion carefully considers F. C. C.’s authority to determine 
what inquiry into applicant’s past business conduct is pertinent in use 
of licensing powers in the “public interest, convenience or necessity” 
as required by licensing provisions of the Communications Act of 
1934, as amended, 48 Start. 1064, 47 U. S. C., § 307, 308, 309, 319 
(1946). Related issues of ultra vires application of anti-trust laws, 
lack of due process and freedom of the press were also considered by 
the court along with various procedural matters. 

That the F. C. C. is authorized to inquire into the background and 
past conduct of applicants for radio license is clear from both the un- 
derlying statute and court decisions. In considering applications, the 
F. C. C. is directed by law to take the character of the applicant into 
account and to make its decisions “in the public interest, convenience 
or necessity,” supra, § 307, 308, 309, 319. Necessarily so general- 
ized an instruction to an administrative agency leaves ground for the 
exercise of discretion. See Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U. S. 134, 60 Sup. Ct. 437, 84 L. ed. 
656 (1940). Thus, inquiry is not confined merely to previous crim- 
inal convictions, Mester v. United States, 70 F. Supp. 118 (E. D. 
N. Y. 1947), aff'd 332 U. S. 749, 68 Sup. Ct. 70, 92 L. ed. 336 
(1947); nor to his financial and technical qualifications alone. Na- 
tional Broadcasting Co. v. United States, 319 U. S. 190, 63 Sup. Ct. 
997, 87 L.. ed. 1344 (1943). Cf. Trinity Methodist Church, South v. 
Federal Radio Commission, 61 App. D. C. 311, 62 F. (2d) 850 
(1932), cert. den. 288 U. S. 599, 53 Sup. Ct. 317, 77 L. ed. 975 
(1933) (license renewal refused because station was used to stir up 
religious dissension) ; KFKB Broadcasting Ass'n v. Federal Radio 
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Commission, 60 App. D. C. 79, 47 F. (2d) 670 (1931) (license re- 
newal denied because applicant prescribed for sickness by radio). The 
commission itself has also ruled—although the ruling has not been 
tested in the courts—that evidence of alleged past bigotry in treat- 
ment of news about minorities by applicant’s newspaper may be rel- 
evant. WBNX Broadcasting Co., F. C. C. Memo. Op. (April 7, 
1948), 12 Fed. Com. Com. Rep. —, 4 Pike and Fisher 242. 

At the same time it is clear that Congress did not intend to grant 
F. C. C. unlimited or arbitrary powers in considering applications. 
Federal Radio Commission v. Nelson Brothers Bond & Mortgage 
Co., 289 U. S. 266, 53 Sup. Ct. 627, 77 L. ed. 1166 (1933). Cf. Tri- 
State Broadcasting Co. v. Federal Communications Commission, 68 
App. D. C. 292, 96 F. (2d) 564 (1938). License may not be denied 
merely because applicant publishes a newspaper. 

Appellants contended, however, that review of allegedly monop- 
olistic practices in connection with advertising or editorial policy was 
an ultra vires extension of the commission’s powers amounting to 
unauthorized enforcement of the anti-trust laws. However, as the 
court pointed out, whether appellants had violated the anti-trust laws 
was not in issue. What was decided was that it would be contrary to 
the public interest to issue a license to an applicant who, according to 
F. C. C. findings, had attempted to promote a monopoly in advertis- 
ing and dissemination of news. Enforcement of the anti-trust laws is 
certainly not F. C. C.’s function; on the other hand the Communica- 
tions Act is clearly not in conflict with the spirit of the anti-trust laws 
since it is intended to promote competition in radio. National Broad- 
casting Company v. United States, supra; Federal Communications 
Commission v. Sanders Brothers Radio Station, 309 U. S. 470, 474, 
60 Sup. Ct. 693, 84 L. ed. 869 (1940) (“. . . the Act recognizes 
that the field of broadcasting is one of free competition.” ). The Act 
itself authorizes F. C. C. to deny licenses where the applicant has been 
convicted by a federal court of “unlawfully monopolizing or attempt- 
ing unlawfully to monopolize, radio communication . . . or to have 
been using unfair methods of competition,” supra, § 311. 

Moreover, the criterion of “public interest, necessity or conven- 
ience” set forth in the Act would seem to enlarge the powers-of the 
commission with respect to monopolistic practices. In a dictum by 
Justice Frankfurter in the National Broadcasting Company case, 
supra at p. 223, the reasoning of which was applied by the court in 
the present cases, it was said with reference to § 311 that the com- 
mission is not thereby “. . . denied the power to refuse a license to 
a station not operating in the public interest merely because its mis- 
conduct happened to be an unconvicted violation of the anti-trust 
laws.” 

The commission’s power to consider in connection with licensing 
such matters as control over the media of mass communications has 
been upheld by the courts. Plains Radio Broadcasting Co. v. Federal 
Communications Commission, 175 F. (2d) 359 (1949). 

Also, it would appear that under statutes like the Communications 
Act, the administrative agency is required to consider the policy of 
other general laws such as the anti-trust laws. See Southern Steam- 
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ship Co. v. National Labor Relations Board, 316 U. S. 31, 47, 62 Sup. 
Ct. 886, 86 L. ed. 1246 (1942) (a strong holding by the Supreme 
Court as to the relationships of the various statutes). 

Appellants claimed that refusal of license by the F. C. C. because 
of matter and advertisements published in their newspapers was an 
abridgement of the freedom of the press guarantees of the First 
Amendment. This would seem to imply that the commission’s powers 
to consider non-broadcasting activities, cf. Mester v. United States, 
supra, would not apply if the applicant were a newspaper publisher. 
In support of this, cases were cited to the effect that newspapers were 
free to accept or reject advertising. The court held the point to be 
not pertinent. Appellants appeared as applicants for radio license, 
not as newspaper publishers. Except insofar as it threw light on their 
qualifications to operate a radio station in the public interest, the com- 
mission took no action with respect to their newspapers. 

The courts have held that it is an abridgement of the freedom of 
the press as provided for in the First Amendment to suppress expres- 
sion of views in advance of publication, Near v. Minnesota, 283 U. S. 
697, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931): or by threat of sub- 
sequent punishment, Bridges v. California, 314 U. S. 252, 62 Sup. Ct. 
190, 86 L. ed. 192 (1941); or by requiring compliance with dis- 
criminatory licensing or taxing requirements as a prerequisite to ex- 
pressing opinions, Grosjean v. American Press Co., 297 U. S. 233, 
56 Sup. Ct. 444, 80 L. ed. 660 (1936). 

In all these cases, the threat to freedom of the press consisted of 
action taken in advance of publication. Clearly, the commission action 
in the instant case was with respect to past practices of the newspaper. 
It remained free, so far as the commission was concerned, to publish 
what it pleased and to accept what advertising it chose. Cf. the 
WBNX Broadcasting Company opinion, supra, where the commission 
ruled that admission of evidence of applicant’s published statements 
allegedly unfair to minorities did not violate the First Amendment ; 
the evidence, however, was held non-probative. 

The very fact of newspaper ownership has been held relevant with 
respect to an inquiry into qualifications of applicants for licences. 
Plains Radio Broadcasting Co. v. Federal Communications Commis- 
sion, supra. And it is clear from recent Supreme Court decisions that 
the First Amendment does not exempt newspapers or their publishers 
from the application of general laws. Associated Press v. United 
States, 326 U. S. 1, 65 Sup. Ct. 1416, 89 L. ed. 2013 (1945); Asso- 
ciated Press v. National Labor Relations Board, 301 U. S. 103, 132, 
57 Sup. Ct. 650, 81 L. ed. 953 (1937). 

The court made short work of appellant’s contention that it had 
been found guilty of criminal acts and penalized therefore without 
due process of law. The commission’s holding dealt not with crim- 
inal violations by appellants but solely with qualifications for license. 
Withholding of radio license after due findings of lack of such qual- 
ifications, however irksome or economically costly to the unsuccess- 
ful applicant, is not a criminal punishment. Federal Communications 
Commission v. WOKO, 329 U. S. 223, 67 Sup. Ct. 213, 91 L. ed. 
204 (1946). 
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The decision is evolutionary, not revolutionary, in character; it is 
in accord with and a natural outgrowth of decisions already made by 


the courts and is foreshadowed by dicta in earlier cases. 
N. H. R. 


TAXATION—Excrss Prorits TAX—TEMPORARY AND UNUSUAL 
Economic CIRCUMSTANCES IN Base PERIOD—VARIANT PROFIT 
CycLe.—Petitioner, a corporation engaged in the milling of rice at 
El Campo, Texas, filed applications for relief in connection with its 
federal excess profits taxes for the fiscal years ending June 30, 1941, 
1942, 1943, and 1944, contending that such taxes were excessive and 
discriminatory within the meaning of I. R. C. § 722. The taxpayer 
based its claims primarily upon the contention that its business was 
depressed during the fiscal years ending June 30, 1937, 1938, 1939, 
and 1940; the test period for measuring excess profits by I. R. C. 
§ 713. To establish its right to relief, petitioner relied primarily upon 
an economic analysis of prices in the New Orleans market for rough 
rice and milled rice, as well as the milling margin, or spread between 
the two. It also compared its own profit experience with the taxable 
income experience of all corporations for the period 1922-1939 in sup- 
port of its allegation of variation from the general business cycle. No 
earnings data for the rice milling industry as such, or for any other 
rice mill, were presented. Held, petitioner has failed to establish that 
its excess profits taxes were excessive or discriminatory for any of 
the reasons alleged. El Campo Rice Milling Co., 13 T. C. — (No. 
101) (November 21, 1949). 

The taxpayer’s burden under the first clause of I. R. C. § 722(b) 
(2), previously was outlined by the court as requiring a showing (a) 
that its business during the base period was depressed; (b) that the 
depression was caused by temporary economic circumstance; and 
(c) that such circumstance was unusual in the case of the taxpayer. 
Lamar Creamery Co., 8 T. C. 928 (1947). Finding that El Campo’s 
earnings bore no visible relationship to the price of rough rice or of 
milled rice and that variations in quantities of rice milled were such 
that profits bore no relationship to milling margins, the court held 
that no causal connection existed between the economic circumstances 
relied upon and the taxpayer’s profits. It further found that since all 
the fluctuations “recurred constantly over the period 1923-1940” they 
were neither temporary nor unusual. Keen competition, as a tem- 
porary and unusual economic circumstance, had previously been re- 
jected where it was shown that the competitor had “come . . . to 
stay” in Lamar Creamery Co., supra; likewise foreign competition in 
Fish Net and Twine Co., 8 T. C. 96 (1947). Where low prices were 
attributed to strong competition, improvements in methods of man- 
ufacture, and to progress in the industry, such prices did not con- 
stitute a temporary economic circumstance unusual in the case of the 
taxpayer. Monarch Cap Screw and Manufacturing Co., 5 T. C. 1220 
(1945). 

Under the second clause of I. R. C. §722(b)(2), the taxpayer 
urged the concurrence of price depression, adverse price movement, 
and abnormally low profit as the temporary economic circumstance 
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causing depression in its industry. But the Tax Court, in the absence 
of evidence of the income experience of the taxpayer’s industry or of 
“any other rice mill,” refused to assume that taxpayer’s earnings re- 
flected industry experience. Correlation of taxpayer’s earning ex- 
perience with that of its industry was held to be essential in establish- 
ing that taxpayer’s business was depressed within the meaning of the 
second clause of I. R. C. §722(b) (2), since such depression must 
be attributable to an industry depression caused by the temporary and 
unusual circumstance alleged. The fact that there were no published 
statistics for the rice milling industry was held not to excuse petitioner 
from introducing more than its own earnings experience. When the 
highly speculative character of taxpayer’s business is considered, espe- 
cially the dependence of profits upon the forecasting ability of the in- 
dividual mill management, it is difficult to reach a different conclu- 
sion on this issue. Correlation between the experience of any one 
average size miller and that of the industry would indeed be the un- 
expected. 

In connection with petitioner’s contentions under I. R. C. § 722(b) 
(3) (A), the decision is of interest as the first expression of the Tax 
Court in a variant cycle case. In the absence of evidence of the earn- 
ings history of its industry, or of any other members thereof, taxpayer 
presented a comparison and analysis of its own profits and the profits 
of all United States corporations for the period 1922-1939, the latter 
series representing for this purpose the profit cycle of general busi- 
ness. This comparison showed that petitioner’s earnings experience 
was strikingly different from that of all corporations. Thus, petitioner 
suffered losses during the generally prosperous period 1926-1929 and 
realized a sharp rise in earnings during the depression years 1931- 
1935. Its profits fell off precipitously, however, in 1936 after the 
government price programs were discontinued, and the fluctuations in 
the taxpayer’s earnings throughout the 1922-1939 period were ex- 
treme as compared with the pattern of general corporate experience. 
While the court understandably doesn’t make the point here, it would 
appear that in cases resting upon variant cycle grounds relatively 
little weight should be accorded to variations in amplitude alone, even 
if they are substantial. Differences between the amplitude shown by 
the individual business and that of the average of the whole is the 
expected thing, attributable to the multitude of individual differences 
having no cyclical characteristics such as the relative importance of 
fixed and variable costs. 

The gist of the Tax Court’s position here is “. . . if the cited con- 
dition caused a profits cycle at all, that cycle would also be generally 
prevailing in the industry. If other mills’ base period earning records 
varied widely from petitioner’s and from one another, it would seem 
obvious that the cited conditions failed to cause a cycle or indeed 
that there was a cycle for any cause.” The fact that a condition affects 
a whole industry, while essential, was held not to be enough. It must 
also “cause or contribute to a profit pattern that is cyclical” and such 
profit pattern must be generally prevailing in the industry. Where 

rofits of the industry are not shown to be cyclical in pattern, I. R. C. 
§ 722(b) (3) (A) is not available. Managerial judgment is not sus- 
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ceptible of cyclical pattern, and where profits depend principally upon 
how well management “guessed on how much to buy” the reasonable 
inference is that earnings results will be individual, rather than indus- 
try-wide. In short, the court’s position appears to be that the taxpayer 
itself must have a profits cycle which must conform to that of its in- 
dustry, and the latter must vary from the cycle of general business 
profits by reason of conditions generally prevailing in the taxpayer’s 
industry. While the apparent acceptance by the court of the taxable 
income experience of all United States corporations for the period 
1922-1939 as representative of the general business cycle may be crit- 
icized by some as an adaptation, rather than an application, of cycle 
theories, it affords a practical and reasonable approach to what under 
any standard is an involved problem of statutory construction. 


D.J.R. 





BOOK REVIEWS 


THE Lire or Roscoz Pounp. By Paul Sayre. Iowa City: State 
University of Iowa. 1948. Pp. 412. 


Professor Sayre’s fifteen chapters include the following headings: 
“Frontiers,” “Boyhood,” “School and College,” “Excursions into 
Botany,” “Practicing Lawyer in Lincoln,” “Political Leadership,” 
“Judge (Commissioner) of the Supreme Court of Nebraska,” “Law 
Teacher in Lincoln and Chicago,” “Professor of Law at Harvard,” 
“Dean of Harvard Law School,” “Official Service,” “Friendships and 
Holidays,” “Jurist,” and “Character.” He has produced a very 
readable account of his hero’s life and work, beginning with the settle- 
ment of Dean Pound’s parents in Lincoln, Nebraska, in 1869 and 
concluding with his retirement as University professor of law at Har- 
vard in 1947. 

In his chapter on “Frontiers” the author points out that at the time 
of the writing of the book Dean Pound was still actively at work at 
Harvard as a law professor. “While he lives and has many years of 
work ahead of him is the time for his biography.” The author says 
that he is writing for the many thousand former students of the Dean 
who will want to read about him, for the large number of citizens to 
whom he has held a place of recognized leadership, and for many 
“who feel the need of some account of Pound’s life as well as of his 
writings.” 

The chapters entitled “Boyhood” and “School and College” make 
especially interesting reading. The author has made excellent use of 
letters and has included intimate accounts of the members of the 
Pound household. The chapter on “Excursions into Botany” tells 
of the organization and activities of a Botanical Seminar which 
Pound took part in forming. There is a brief account of a botanical 
trip through northern Nebraska. Much of the chapter, however, di- 
gresses to the social activities, including pie eating contests, which 
were included in the extra curricular activities of the “Sem Bot,” as 
the seminar was popularly known. There is also a digression into 
the matter of college fraternities as Pound, as an undergraduate, had 
relation to them. The author also includes a brief account of Pound’s 
contributions in the survey of plant life in Nebraska. “His great 
originality on this score lay in presenting many more plants and much 
fuller analysis of geographical developments for Nebraska and sub- 
stantially for other states than had ever occurred before.” The recog- 
nition of Pound as a botanist by the naming of the fungus “Roscoe- 
poundia” is also recounted. 

The chapter on “Practicing Lawyer in Lincoln” includes an account 
of Pound’s experience as a law student at Harvard. The short por- 
tion of the chapter which deals with Pound as a practicing lawyer is 
enlivened by the use of excerpts from several of his letters. 

In the chapter entitled “Judge of the Supreme Court of Nebraska” 
there is an account of Pound’s courtship and his first marriage and 
a feeling and sympathetic account of the married life of Roscoe Pound 
and Grace Gerrard Pound. 

[ 437] 
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In Chapter VIII there begins the account of Pound as a teacher 
of law. In regard to this, the author can find nothing but enthusiastic 
praise. Of Pound’s use of the case method he writes: “. . . he used 
it vigorously in his own teaching but he did not use it with slavish 
following of the Socratic device. . . . At every turn the student had 
a vigorous drive into the subject through Pound’s own comments.” 
By slightly different methods Pound was like Ames in that he had 
the class with him in intellectual fire. Also he never failed to give 
them the critical reasoning. This chapter concludes with a dramatic 
account of the meeting of the American Bar Association at which 
Pound delivered the speech that first brought him into national prom- 
inence on the subject, “The Cause of Popular Dissatisfaction with 
the Administration of Justice.” This, the author thinks, marked the 
beginning of our movement to reform the administration of civil 
justice. 

The chapter, “Dean of Harvard Law School,” is one of the author’s 
most effective. It includes additions to the faculty and growth of the 
student body, the establishment of the graduate course and increased 
promotion of case club work. There are also accounts of Dean 
Pound’s activity in support of child labor legislation, his reaction to 
the Sacco Vanzetti case, his support of the nomination to the United 
States Supreme Court of Louis D. Brandeis, and his reaction to the 
case of Leo Frank. There is a dramatic account of a conversation 
between Dean Pound and the author at the law school while the latter 
was a student during which the Dean rushed right in with a direct 
statement, ““No decent judge would kill a rattlesnake on evidence like 
that.” The author writes: “The plain fact is that Pound’s comment 
that morning excelled the most eloquent address or eloquent part of 
any other writing that I have ever heard.” The author closes the 
chapter with a defense of Dean Pound’s alleged conservatism as to 
“. . . various devices of smaller classes and more intimate relations 
between instructors and students. The great heritage of an able 
student body should not be impaired by undertaking new devices.” 
The chapter ends with ten pages of excerpts from letters on Roscoe 
Pound as an administrative officer. 

The chapter on “Friendships and Holidays” is one of the most 
interesting in the book. It brings the reader closer to the man Roscoe 
Pound and does it largely by the use of excerpts from letters written 
by Pound while on a walking trip with his classmate and intimate 
friend, Omar Hershey of Baltimore, over battle fields of the Civil 
War in Virginia, North Carolina and Maryland, and selections from 
a diary kept by Mr. Hershey under the name of “Lord Bowser’s 
Field Notes.” The chapter concludes with an account of the Euro- 
pean trip which Dean Pound and his first wife took during the year 
1921-22. 

The chapter entitled “Jurist” is the least satisfactory to read and 
perhaps was the most difficult to write. It is best when it gives an 
account of Pound’s lectures before law schools and bar associations. 
His discussion of administrative problems and of his creative accom- 
plishments in the idea of the federal system in international law are 
also included. 
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Professor Sayre attempted the difficult task ot writing this biog- 
raphy while the subject of the book was still actively engaged in his 
professional work. As a graduate student at the Harvard Law 
School he came very directly under Dean Pound’s influence. His 
close personal and professional contacts with the Dean inevitably 
made difficult a more objective analysis of his subject’s character and 
achievements. His book is, therefore, altogether full of praise. Per- 
haps this is desirable. Dean Pound’s activities brought him into 
contact with so many students and members of the legal profession 
that attempts at critical analysis have not been lacking from other 
sources. It is satisfactory that a loyal and admitted disciple has 
written his biography. Ws. C. VAN VLECK. 

Law School 


The George Washington University. 


MATERIALS ON AccouNTING. First Edition. By Robert Amory, Jr. 
Brooklyn: The Foundation Press, Inc. 1949. Pp. xxiii, 781. 
$7.00. 


The sub-title accurately describes this work as “An Introduction 
to the Problems and Practice of Financial Accounting for Students 
of Law.” The importance to the embryo lawyer of a foundation 
knowledge of the subject of corporate accounting has grown rapidly 
in the past two decades in company with the mushrooming growth 
of corporate enterprise. This knowledge becomes essential in the 
light of the developments which today require the effective collabora- 
tion of lawyers with accountants in order accurately to counsel man- 
agement. 

At the out-set it should be said that this review is that of a student 
with a student’s conviction of the importance of including a course 
in legal accounting in the modern law school curriculum. Due large- 
ly to the efforts of Professor Amory, the course in Corporate 
Accounting was introduced at Harvard in conjunction with the study 
of Corporations, Commercial Law, and Federal Taxation. The 
publication by Professor Amory of his casebook should greatly 
facilitate the adoption of a similar course by many more law schools. 

By the author’s own admission, his casebook of materials on ac- 
counting is intended to be used as a supplement to any standard text- 
book on the subject, and he has with foresight included a cross 
reference table to two well-known works that will assist the students 
in correlating their work. 

Beginning logically with an explanation of the objectives of ac- 
counting, the author introduces the student to a basic caveat: 


When you have to appraise a given accounting solution, you 
had best check it off against the attitudes and aspirations of those 
who will rely on it. Quite likely it will not suit one or more of 
the groups. 


meaning, of course, that accounting is a utilitarian art and not an 
abstract science, and that it should be kept in mind that accountants 
must do their best to accomodate the often irreconcilable divisions 
of opinion as to the significance of a given asset. 
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From the introduction to the fundamental accounting equation: 
ASSETS = LIABILITIES + NET WORTH 


through all aspects of “Costs”, and the rules for matching them 
against appropriate revenues, concluding with the analysis of con- 
solidated statements, the cases are well chosen and carefully edited. 
Extraneous dictum has been omitted focusing attention on the 
significance of the result reached by the court. 

Liberal use has been made of Accounting Research Bulletins 
released by the American Institute of Accountants. Illustrations 
of balance sheets, statements of earnings, annual reports, etc. are all 
the more useful for being reproductions of the actual statements of 
major corporations rather than the loosely drawn examples con- 
ceived by some text writers. Throughout, interesting problems are 
— to test the student’s understanding of the materials pre- 
sented, 

The footnote material is commendably short. Those who wish 
more extensive treatment of any phase are directed instead to the 
Accountant’s Index to periodicals published by the American In- 
stitute of Accountants. 

As an excellent adjunct to the thirteen chapters of his casebook, 
the author has included as Chapter XIV, two chapters on cost 
accounting from the text, Fundamentals of Accounting, by Professor 
Perry Mason, C.P.A., of the University of California. Although 
cost accounting is a field that the lawyer usually reserves for 
professional accountants, a basic knowledge of the subject by today’s 
lawyers would be welcomed in modern corporate litigation. The 
thoughtful inclusion of this chapter will at least provide a handy 
reference for basic principles of the subject. 

This book was written primarily for students with no previous 
training in accounting; but it also presents material heretofore not 
used with an approach that will be both provocative and refreshing 
to those students who, though they may have previously studied 
accounting, desire a refresher that will help correlate their former 
training with their current legal studies. In addition, this volume 
may unhesitatingly be recommended as profitable reading for those 
members of the Bar whose legal curiosity the title will arouse. 

In using Professor Amory’s well-written casebook, the student 
will not only be learning the fundamentals of legal accounting, but 
will find himself enjoying the whose process. 


GEoRGE J. GOLDSBOROUGH, Jr. 


Law DicrioNAarY—ENGLISH-ESPpANOL-FRANGCAIS-DEUTSCH. Edited 
by Lawrence Deems Egbert, New York: Faillion Law Book 
Company 1949. Pp. xxiii, 781. $15.00. 


Scientists all the world over use the same or equivalent expressions 
and formulae to indicate certain fundamental facts and conceptions. 
Unfortunately, this does not hold true for the words and phrases used 
by lawyers throughout the world, principally because physical scien- 
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tists deal with identical phenomena, while lawyers often do not. The 
several cultures of the world have evolved over the centuries different 
legal systems and institutions. Even between the two most closely 
related leading systems, the Common Law and the Civil Law, though 
both a product of Western culture, basic conceptions, techniques and 
institutions are often not identical or even comparable. It is impos- 
sible to make certain words understandable by mere “translation,” 
i.e., the use of one word or even a phrase of another language. This 
is what makes the impediment, which difference of language pre- 
sents to all international relations, particularly burdensome in inter- 
national legal intercourse. Accordingly, general bilingual dictionaries, 
edited by linguists who are not legal experts, provide inadequate help 
to lawyers working in international or comparative fields and for 
communication between members of the legal profession of different 
tongues. 

Under the current pressure of practical necessity lawyers have un- 
dertaken to prepare more adequate translating tools. Various bilin- 
gual law dictionaries have been published recently. They are limited 
to the technical legal meaning of common words and to specialized 
legal terms and phrases. They omit other types of usage which may 
be found in general dictionaries. Particularly scholarly and useful 
among them are the Dictionaire Juridique-Anglais-Frangais, edited by 
Raoul Aglion and published by Brentano’s in New York in 1947 (Pp. 
256), and the Dictionary of Legal Terms—English-German and Ger- 
man-English in two volumes, edited by Klaus H. Basedow, and pub- 
lished in Hamburg, Germany, in 1947 and 1948 (Pp. 1336). The fol- 
lowing volumes have been found useful for English-Spanish interna- 
tional work: Legal and Commercial Dictionary—English-S panish 
and Spanish-English, edited by Juan A. Tejada and published in 
Havana, Cuba, by Editorial Var-1-Tek in 1945 (Pp. 158); Hand- 
book of Spanish-English and English-Spanish Legal Words and 
Phrases, edited by M. E. Bean and published in New York by D. 
Appleton Company in 1933 (Pp. 257). 

It appears that the attempt to cover four languages in the legal field 
in one law dictionary has been made by Dr. Egbert for the first time, 
though a less specialized Dictionario Scientifico y Technologico en 
Anglés-Francéis-Aleman y Espajiol was edited by Maxim Newman 
and published in Argentina by Ediciones Hemisferio in 1944 (Pp. 
421). Our editor is entitled to high commendation for his initiative 
and the scientific arrangement disclosed in the volume reviewed. For 
the 4100 English entries of words and phrases, which seem most 
likely to come up in a lawyer’s international activities, foreign legal 
terms in the three other languages are presented. Special indices of 
key words in the three other languages give easy access to readers in 
any of these tongues to the English list of words and thereby also to 
any of the other languages. To give comparable words and phrases in 
four languages is the obvious purpose of the volume. It does not un- 
dertake to define terms or to draw demarcation lines in cases where 
the presentation of a foreign word of a fully identical meaning is im- 
possible. The presentation, however, of non-equivalent foreign ex- 
pressions may prove dangerous; especially as to words and phrases 
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which have become the key word for a whole legal relationship or 
institution, known exclusively to only one of the legal systems. It is 
sufficient to point to such words as “consideration” or “trust.” “Con- 
sideration” cited in a legal dictionary is certainly not covered by the 
German word “Beweggrund.” A common law “trust” cannot be 
referred to in Spanish as “fideicomiso” or in German as a ““Treu- 
handgut” or as any of the other translation words proffered. To 
offer several different foreign words, none of which is a real equiv- 
alent, does not present a way out. It might be preferable and less con- 
fusing to state frankly that there is no real equivalent and, if space 
permits, to include a definition in translation. 

Such occasional inadequacies, however, which are partly the result 
of non-comparable concepts, do not interfere with the general useful- 
ness of this book to skilled multilingual legal translators. It definitely 
will prove a handy and helpful supplementary volume, to be used to- 
gether with legal dictionaries, in the four languages concerned. Such 
dictionaries, which define all essential legal terms, are available in the 
four languages and are too well known to be cited here. The author’s 
dictionary, used as a guide to the key words in any of the four lan- 
guages, should prove helpful as a “translator’s dictionary companion 
book.” 

This volume is a step in the right direction. An adequate solution 
of the problem requires multilingual law dictionaries with legal def- 
initions for each word that does not have an idential meaning for each 
sense in which it may be used in legal context. 


Paut M. Craic. 





